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ABSCONDING DEBTOR. 


See Arrest, 1. 


ABSENTEE. 


See Morteace 6,7,8- Prescription 10. 


ACT, AUTHENTIC. 


1. No anterior agreement can affect the 
provisions contained in an authentic act; nor 
can any simultaneous agreement, unless in 
writing, have such effect. Patterson v. Hall, 
108. 

2. A certificate by a notary, appended to 
an instrument to which the names of two 
persons are signed as parties and two others 
as witnesses, reciting that, ‘the above act 
was signed in my ee by both the above 
parties, and also the above signed witnesses, 
for the purposes therein contained, and I, 
the undersigned parish judge, have also sign- 
ed the same, on this 26th day of February, 
1841,” is not sufficient to render it anthen- 
tic. C.C. 2231. Livingston v. Dick, 323. 


See Execurory Process, 4. 


ACTION. 
See PLEADING. 


ADMINISTRATOR. 
See Successions. 


ADMISSION. 


See Evipence, 32. Pieapine, 6,13. Suc- 
cEssions, 10. 


ALEATORY CONTRACT. 


Betting on elections being, under the laws 
of this State, a criminal offence, (Stat. 16 
March, 1839,) no action will lie to recover 
from astake-holder an amount deposited with 
himasabet. . Per Curiam: A party will not 
be heard, who asks the court to relieve him 
from the consequences of having violated 
the law. Davis v. Holbrook, 176. 





AMENDMENT. 


See Arrgat, 18. Pueapine, VI. 


ANSWER. 
See Pieapine V, 15, 16. 


APPEAL. 
I. Will lie When. 


1. Ne appeal will lie from an order of a 
court, to which a case had been transferred 
for the purpose of being cumulated with 
other ings, directing its re-transfer, 
on the ground of the illegality of the origi- 
nal removal. The order is an interlocutory 
one, and works no irreparable injury. Pow- 
eliv. Kellar, 25. 

2. Where the party against whom a ver- 
dict and judgment had been rendered, ap- 
plies for a new trial, but, on the filing of a 
written consent thereto by the opposite par- 
ty, requests the court to overrule his motion, 
stating that it was made pro in order 
to obtain an apptal, he will not therby pre- 
clude himself from ‘relief on the appeal, 
where the circumstances of the case show 
that his object was to prevent the delay 
which would result from a new trial, and to 
obtain, as soon as possible, a final decision 
by the court in the last resort. Wait v. 

ice, 280. ‘ 

3. No appeal will lie from a judgment on 
a claim for three hundred dollars, on which 
no interest had accrued before the com- 
mencement of suit. The fact of the plain- 
tiff’s claiming interest from a previous pe- 
riod, if the demand be manifestly fictitious, 
will not entitle himto an appeal. Copley v. 
Ross, 310. 

4. No appeal will lie from a judgment re- , 
manding a prisoner, who had applied by ha- 
beas corpus for a discharge. Such a j 
ment is not a final one. Ex parte Mi. 

413. 

5. An appeal will be dismissed only 
where the appellee shows himself clearly 
entitled to that relief. In cases of doubt, 
the interpretation will be liberal in favor 


. ? 


a 





= 


‘ 


‘Sa 
‘no such co 


Held, that 


um 


pose of 


"the appellant... Gilmore v. Brenham, 

4, . jaa: Hts 
See Courts, 1, 4, 5, 6. 

TL Parties.” 


eg 


or 6. A sheriff, made a party to proceedings 


commenced by injunction, only for the pur- 
ifying him that the execution of 
the writ in his has been suspended, 
having no interest in the result of the pro- 


_ ceedings, need not be made 4 party to any 


eal taken from the judgment below. 
ville v. Faille, 204. 


See Insoxivency, 5. 
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7. The defendant in a rule appealed from 
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\the surety is fixed. 
|bound to discuss the whole 


seal, appended toa record offered in evidence 
below, the clerk of the court from which 
the appeal is taken omits to make the mark 
generally used to represent a seal, or to state 
that one was affixed to the certificate, the 
original may be inspected to show that there 
was a seal affixed to it. Conway v. Erwin, 
391. 
See 17 infra. 


IV. Bond and Surety. 


12. The surety on an appeal bond is not 
entitled to the benefit of discussion. C. C, 
3035. If the judgment appealed from be 
affirmed, and an execution against the. prin- 
cipal be returned unsatisfied, the liabjlity of 
The creditdr, is not 
of the 


ent rendered in favor of plaintiffs; | principal. He is, in no case, ophd to do 


but 


‘been. produced by the plaintiffs on the trial, 


and the certificate of the clerk showed that 


had been filed in the cause. 
e appellant cannot be made re- 
ible for the neglect of the plaintiffs, and 

‘ the judgment must be reversed, and the 


ease remanded for further proceedings. 
Stockton v. Craddick, 40. 


8. Where the certificate of the clerk does 


not show that the record contains all the evi- 


dence adduced on the trial, and there is no 
statement of facts, bill of exceptions, or as- 


_ ment of errors apparent on the face of 
= record filed within the legal delay, the 
_ appeal must be dismissed. Worsley v. Be- 
nowt, 171. 


9. The certificate of the clerk that, the 
record of appeal ‘contains atrue and com- 
plete transcript of all the records, documents 
and proceedings had in the case,” and of the 
judge that, it “contains all the matters of 
upon which the case was tried,” are in- 
sufficient ; and, in the absence of any assign- 


- ‘ment of error, statement of facts, bill of ex- 


the documents and proceedings in the 
case,” is sufficient, where the appeal is taken 
from an order of seizure and sale. Per Cu- 


' riam: In proceedings by seizure and sale all 
_ the evidence being required to be in the 


form of authentic acts, the certificate is a 


_ substantial compliance with the requirements 
_ of art. 896 of the Code of Practice. 
« -_s v. Archinard, 279. 
AL 


of appeal the 


Cum- 


in transcribing into the record 
. certificate of the clerk, pur- 
porting to have been given under his official 





transcript contained no copy of the | more than to take out an execution (C. P. 
" proceedings and judgment in an action which | 596. Stat. 20th March, 1839,°s. 20); and 
_ the nature of the rule showed must have 


where, in consequence of a change in the 
condition of the estate of the principal, it 
cannot be reached by that process, no act is 
required on the part of the creditor to secure 
his immediate recourse against the surety. 
Alley v. Hawthorn, 122. 

13. On an appeal from a judgment on.a 
rule against the surety in an appeal bond, no 
objection to the parties to the judgment ren- 
dered on the appeal against the principal 
debtor, can be considered. The court can- 
not look beyond the judgment itself. Ibid. 

14. Though an order allowing an appeal 
be obtained in due time, if the bond be not 
filed within the time allowed for an appeal, 


the appeal must be dismissed. Mayer v. 
Prudhomme, 230. * 


V. Judgment on Appeal. 


15. Where a judgment is correct as to the 
principal demand, it will not be reversed and 
the appellee amerced in costs, merely in 
consequence of an inadvertence of the judge 
in an accessory matter of small amount, 
which might have been corrected below, had 
any application been made by the appellant 
to the court of the first instance. Grailhe 
v. Hown, 140. 

16. Where in a case affecting the interests 
of all the tax-paying inhabitants of a muni- 
cipality, the evidence in the record shows 
that other much more important evidence 
exists, and is within the power of the party, 
the production of which is essential to a just 
and equitable decision, the case will be re- 
manded, that it may be introduced. Mil- 
laudon v. First Municipality, 215. 

17. Where a document offered in evi- 
dence on the trial below was withdrawn by 
the counsel of the party who offered it, and 
in whose favor judgment was yendered, and 
never returned, in consequence of which it 


could not be transcribed into the record, 





INDEX a 
| debt, and is considered as the represéritative | 


nor'procited under a certiorari, the judg- 
mefit must be reversed, and the case reman- 
ded for a tew trial. * Agricultural Bank v. 
Alexander, 246. 

18. An appellee cannot have a judgment 
amended in his favor, unless he has prayed 
for it in his answer to the appeal. C. P. 
888. Succ. Hiligsberg, 340. 

19. Points of law not made in the original 
argument of a case, will not be noticed on an 
application for a re-hearing, where justice 
does not require it. Garland v. Holmes, 
405. 

See Courts 7. Prescription 5. 


APPRAISEMENT. 
See Execution or JupGMENT 6. 


APPRAISER. 


See Courts 2. 


ARREST. 

1. The 9th sec. of the statute of 28th 
March, 1840, which declares that no citizen 
of another State shall be arrested at the suit 
of a non-resident creditor, unless it be made 
to appear that the debtor has absconded 
from his residence, authorizes an arrest only 
* where the debtor has absconded from his last 
place of residence. A debtor alleged to 
have absconded from a State in which he 
resided at the time the debt was contracted, 
but who is shown to have since resided for 
several years in another State, cannot be 
arrested. Hund v. Taliaferro, 26. 

2. A debtor arrested under the provisions 
of the acts of 28th March, 1840, ch. 118, 119, 
may be imprisoned for three months, unless 
released on giving bond, as provided for by 
those acts. The period of imprisonment 
cannot be affected by the fact of judgment 
being obtained against him within the three 
months... The provision of the act of 1840, 
abolishing the writ of ca. sa., cannot be con- 
sidered as authorizing the release of the 
debtor, before the expiration of the three 
months, in case of judgment being rendered 
against him within that period. Anderson 
v. Brinkley, 126. 

3., Defendant moved to set aside a writ of 
arrest, on the ground that plaintiffs are non- 
residents. It was proved that they are com- 
mercial partners, doing business in this State 
under one name, and in an adjoining State 
under another; that three of the partners 
reside in the latter State, and one in this; 
and that the note sued on was payable to 
plaintiffs under the name used by their firm 
in such adjoining State: Held, that the fact 
of some of the partners being non-residents 
cannot-deprive the resident partner, who 
has a community of interest in the entire 

59 
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of the firm, of the right of resorting to @ ad 


remedy by which he might enforce his indi- 
vidual rights. He is not within the prohi- 
bition of sect. 9 of the stat. of 28 March, 
1840, Broadnazr v. Thomason, 382. 


ASSIGNMENT. 


An assignment of personal property in 
trust for the payment of particular creditors 
by preference, made in another State, un- 
der whose laws it was valid, between par- 
ties all of whom reside in that State, the 
property having been delivered to the as- 
signees by the effect of the notice of assign- 
ment previously served on the garnishees, 
will protect the pro , though subse- 
quently found in this State.from attachment 
here at the suit of a creditor who resided in 
the State in which the assignment was made, 
and whose debt was contracted and payable 
there. The validity of the assignment must 
be determined by the laws of the State in 
which it was made. Richardson v. Leavitt, 
430. 

See ATTACHMENT, I. 


ATTACHMENT. 


1. Plaintiffs having purchased a quantity 
of merchandize for defendant, drew upon 
him for the price, and sold the bills, which 
were accepted by defendant, but protested 
for non-payment at maturity. On the day 
on which notice of protest was received, the 
holders called upon plaintiffs for payment, 
when it was agreed that one of the plaintiffs 
should secure the repayment of the amount 


of the bills, in three annual instalments, by ” 


conveying to the latter certain real estate. 
provided his titles should be found satis- 
factory, the vendor reserving the right to 
redeem the property upon making the stipu- 
lated payments. In consequence of the de- 
lay occasioned by the investigation of the 
titles, the sale was not completed until 
several days after, when the bills were de- 
livered to the plaintifis. Au action was com- 
menced by plaintiffs against defendant, for 
the amount of the bills, on the day when 
notice of protest was received by the hold- 
ers, and certain property attached. A third 
person, claiming the property under an as- 
signment made by defendant previous to the 
institution of suit, intervened. On an ob- 
jection that plaintiffs were not the creditors 
of defendant at the time of the attachment: 
Held, that the agreement between plaintiffs 
and the holders was suspensive and condi- 


tional, depending upon a future and upcer- . — 


tain event; that it was not consummated 


until the sale of the real estate and the de-- od 


livery of the bills to plaintiffs ; that the con-" 





to the | of the negoti 
on, and invest the plaintiffs with a title to 
rom Sons me ; ane teat, not paris 
] itors of defendant at the time o: 
suing, the attachment cannot be maintained. 
Blanchard v. Grousset, 96. 

2. In an affidavit for an attachment it is 
‘sufficient that plaintiff swear that, defendant 
is about to leave the State “permanently.” 
‘It is not necessary to swear that he is about 

to leave the State “forever.” C. P. 240, 
“243. Sawyer v. Arnold, 315. 
~ 8. The execution of a bond by a defend- 
ant for the release of property attached, will 
not preclude him from moving to set aside 
the attachment on the ground of the insuffi- 
“ciency of the attachment bond and oath; but, 
after the plea of the general issue, no such 
“motion can be made. C. P.344. Myers 
v. Perry, 372. 

4. Where a judgment in favor of plaintiff 
for damages for an illegal attachment allows 
interest from judicial demand, it must be 
reversed. The demand being unliquidated, 
interest could not be recovered. Preston v. 

- Slocomb, 382. 
5. Where in an action by a partnership to 
recover a debt due to the firm, defendant 
‘shows that he had been previously made a 
rnishee in a suit instituted in another 
tate by a creditor of two of the partners, 
any judgment rendered against him must be 
subject to the condition that. no execution 


be taken out until the extent of ‘his liability | 


' under the proceedings in such other State be 
ascertained. Broadnar v. Thomason, 382. 


See AssignMENT. PLEADING 9. 


ATTORNEY AT LAW. 


Acceptance of service of process by an 
attorney of record on behalf of his client, 
will, in the absence of proof to the contrary, 
be presumed to have been authorized. Con- 

rey v. Brenham, 397. 
See Contemrt. Courts I. Insotvency 
2,3. Litiarous Rieut. 


AUDITOR. 


A report of auditors is not conclusive upon 
the court. Evidence may be received to 
show its incorrectness, though there be no 
charge of fraud against the auditors. C. P. 

458. Tourné v. Riviére, 380. 4 


BANK. 
See CompensATion 1. LoAnl. Pieper 7. 


BANK, CITIZENS. 
See Morreace 5.' 





BANK OF LOUISIANA. 
See Huss. anp Wirr, 9, 10. 


BANKRUPT. 


1. A discharge under the bankrupt act of 
19th August, 1841, will release the debtor 
from all liability to a creditor by note, though 
the debt for which the note was executed 
was not placed upon the schedule of the 
bankrupt, and the holder did not make him- 
self a party to the proceedings in bankruptey 
by taking a dividend or otherwise, where 
there is no allegation or proof of any fraud 
or other matter which could impeach, as to 
the creditor, the validity of the discharge. 
Such a debt was proveable under the bank- 
ruptcy, and is not of a charabter to be ex- 
cluded from the operation ofthe statute by 
the creditor’s standing alopf. Rogers y. 
Western Insurance Co. 161. 

2. The omission by a defendant to plead 
the pendency of proceedings under the 
bankrupt act of 19th August, 1841, will not 
deprive him of the benefit of a discharge in 
bankruptcy, obtained after jugment in the 
original action. The discharge operates 
with the same force upon the debt after it 
has assumed the form of a judgment, as 
before. Jd. 


See EvipEnNceE 10. 


BETTING ON ELECTIONS. 


See ALEATory ConTRACT. 


BILLS OF EXCHANGE AND PRO- 
MISSORY NOTES. 


I. Rights and Obligations of Parties. 


1. Where a bill of exchange drawn on a 
shipment and payable a certain number of 
days after sight, is sold with the bill of 
lading appended to it, the holder of the bill 
of exchange cannot, in the absence of proof 
of any local usage to the contrary, or of the . 
imminent insolvency of the drawee, require 
the latter to accept the bill of exchange but 
on the delivery of the bill of lading; and 
where, in consequence of the refusal of the 
holder to deliver the bill of lading, accept- 
ance is refused and the bill protested, the 
protest will be considered as made without 
cause, the drawee not having been in default, 
and the drawer will be discharged. An in- 
strument, with such a condition appended 
to it, is not strictly a bill of exchange: it 
wants the essential requisite of being nego- 
tiable and payable at all events, independent 
of its consideration. Lanfear v. B n, 
148. 

2. The relative rights of the holder, of a 
bill or note and of the party ially inter- 





ested in it, are by no means identical with 
those existing between the former, and the 
maker or other party. A payment may be 
well made to the holder of a bill, though he 
may be bound to account for the proceeds to 
a third person, to whom they belong. Nich- 
olson v. Chapman, 222. 

3. Where one, not a party to a promisso- 
ry note. puts his name on its oack, it will be 
presumed that he intended to bind himself 
asa surety for its payment. McGuire v. 
Bosworth, 248. 

4. Where the holder of a note had notice, 
at the time of its transfer to him, that it was 
an accommodation note, subscribed by the 
maker for the exclusive benefit of the payee, 
the maker must be regarded as the surety 
of the latter. Adlév. Metoyer, 254. 

5. Where the maker of a note promises 
on its face to pay its amount “ without plea 
or offset,’”’ he cannot refuse payment on the 
ground of failure of consideration to the 
knowledge of the holder, though entitled by 
the laws of the State where thé note was 
executed to set up against subsequent hold- 
ers any defence which he might have op- 
posed to the original payee. 
Railroad and Banking Co. v. Stanbrough, 
261. 

6. Where a note executed by the pur- 
chaser for the price of property, payable to 
the vendor, was signed, and endorsed by a 
third person, at the time of executing the 
act of sale, and subsequently endersed by 
the payee, the first endorser will be bound 
asasurety. Penny v. Parham, 274. 

7. The release of an endorser and ac- 
commodation acceptor of a bill of exchange, 
in order to use their testimony in an action 
against the drawer, will not discharge the 
latter. Wattv. Rice, 280. 

8. Where it is proved that, by a verbal 
agreement between the payee and endorsers 
of a promissory note, the endorser was to be 
held responsible only in case payment could 
not be obtained from the maker, the indorser 
must be regarded as a surety, and he is not 
entitled to the strict notice required to 
charge an indorser under the commercial 
law. » Wall v. Bry, 312. 


See Evipence 5. Manpate 9,13. Pre- 
SCRIPTION l. 


Il. Transfer. 


9. An indorsement is restrictive when it 
has words expressly making it so, or when 
it is made in favor of a person who can- 
not make a transfer. Nicholson v. Chap- 
man, 222. 

10. Sect. 9 of the stat. of Mississippi of 
9th June, 1822, authorizing the defendant 
in_an action commenced ~ bn assigneé of 
cértain written to set up diy 


Grand Gulf 


defence which he might have pleaded against 

the original payee oF creditor does not ap 

ply to bills of excbange. Watt v. Rice, 280. 

See Evipence 29. Insouvency 8,9. No- 
VATION. 


III. Presentment for Payment. 


11. The omission to present a note at the 
bank at which it was payable, at maturity, 
will not discharge the maker, where it is 
not shown that he had funds there at the 
maturity of the note, or that any loss or in- 
jury has been sustained by him in conse- 

nence of the delay in presentingit. Brad- 
Jord v. Cooper, 325. 

12. Where the holder of a note omits t 
present it for payment at maturity, and there 
is no stipulation in it for the payment of in- 
terest, he can recover interest only from the 
= when the debtor was put in default. 

id. 


IV. Protest and Notice. 


13. The certificate of a notary, by whom 
a note was protested for non-paymen', that 
notice was given to the endorser, w!io re- 
sided in the place where the protest was 
made, by ‘a letter delivered to his bar- 
keeper, he not being in,’’ is insufficient, in 
not mentioning the place at which the deli- 
7 to the bar-keeper was made—whether 
at the residence, or place of business of the 
endorser; butthe defect may be cured by 
other evidence. The certificate should set 
forth such facts as would constitute a suffi- 
cient notice, if proved orally. Saul vy. 
Brand, 95. 

14. Where a party te a bill or note, enti- 
tled to notice of dishonor, resides in the 
place where the protest was made, the no- 
tice must be given either personally, or by 
leaving it at his residence or place of busi- 
ness. ‘The act of 1827, has made no change 
in the general commercial law in this respect. 
It merely provides for another mode of prov- 
ing, and preserving evidence of the manner 
in which the party was notified. bid. 

15. Notice of protest addressed to an en- 
dorser at the post-office nearest to his resi- 
dence, is sufficient under the commercial 
{ law, or under the 2d section of the statute of 
| 13th March, 1827. Nothing more is neces- 
| sary, though the party notified do not live 
| in the place where the post-office is situated. 
| No other designation of ‘the domicil or usu- 
{al place of residence” of the endorser is ne- 
cessary ; nor is the omission of the name of 
the parish in which thé post-office is situated 
material, where the address is sufficient to 
ensure the transmission of the notice to the 
proper office. Union Bank v. Stoker, 269. 


16. Where’ the éhdorser of a note 
| weed iaatuclege wives on it & waiver of 








be- 
pro- 





; agreement, on the ground e 
-waiver was without consideration. Per Cu- 


riam: The holder may have regulated his 
cond not protesting the note, by the 


's waiver ; and to relieve the latter, 
__-would be to sanction a breach of good faith. 
F . Wall v. Bry, 312. 

-. 17. Where the endorsers of a note, write 
' .on it, before maturity, «We hereby waive 

_. protest, and acknowledge ourselves as fully 
bound for the within note.as if the same was 
Sreenlariy protested,” it is a waiver of pro- 
stest and demand of payment, the words 
_‘tregularly protested” importing a protest 
-made on due demand; but it does not dis- 

pense with notice. Such agreements must 
_ be construed strictly. id. 

18. Under the law-merchant—the preva- 
lence of which throughout the States of the 
. Union, except so far as modified by statute, 
. the court will judicially notice, a notarial pro- 

', test is not required to be made in the pre- 
_ sence of witnesses, or to be signed by them. 

The act of the notary, certified by his sig- 
nature and notarial seal, is sufficient. Brad- 
. ford v. Cooper, 225. 

_. 19. Where a note is payable at a particu- 

Jar bank, notice of non-payment to the ma- 
ker is unnecessary. Ibid, 

20. One who endorses a note merely as 
-an agent for collection, is entitled to the same 
_ time as ap ordinary endorser, to notify ante- 

cedent parties of its non-payment ; such 
notice if put into the post-office early enough 
for the mail of the day succeeding thet on 

_ which he received it, is in time. _ Carmena 
_ v. Bank of Louisiana, 369. 

21. The stat. of 13 March, 1827, has not 
‘changed the general commercial law as to 
“the diligence to be used in serving notices of 
“protest. It merely provides a new mode of 

proof of demand and notice. id. 

* "22. ‘Where the endorser of a bill had di- 
“rected all letters addressed to him to be sent 

“to @ particular post-office, a notice of protest 

put into that office, and addressed to him 

there, will be sufficient, though that office 
be not the nearest to his residence. Ibid. 


oS. eo} See Manparte 3. 
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See Manpare 1, 2, 11. 
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CITATION. 
_ e©) -FvPersons associated together for carry- 
_ IN personal property for hire in vessels are 


commercial partners, and may be cited in 
the manner prescribed for:the citation of 
such associations: but it is only wi they 


are associated together under a rhachis asa 





firm, that the service of a citation addressed 
to the partnership in its social name, made’ 
on one of its members ‘only, is sufficient. 
C. C. 2796. C. P. 181, 198. Hefferman v. 
Brenham, 146. 

2. Where in an action on a claim for sup- 
plies furnished to a steamer, the proceed- 
ings are notin rem, and the owners are not 
shown to have had a social name, and cita- 
tion was served on but one of the two own- 
ers, the judgment, though rendered against 
the part owner who was cited and against the 
steamer itself, cannot be executed by seiz- 
ing the whole boat. The part owner who 
was not cited, and made no appearance, 
must be regarded as a stranger to the pro- 
ceedings, and he may, by an opposition un- 
der art. 395 et seq. of the Code of Practice, 
arrest the sheriff in any attempt to seize his 
share of the boat to satisfy the judgment. 
He was not bound to notice the proceed- 
ings until an attempt was made to seize his 
share of the boat. Ibid. 

3. Want of citation is cured by the ap- 
pearance and pleading of the defendant, and 
his consent to go to trial upon the merits 
without any decision upon an exception on 
the ground of want of citation. Livingston 
v. Dick, 323. 


See Domicin. 


CODES, ARTICLES OF, CITED, EX- 
POUNDED, &c. 


I. Code of 1808. 


Book 3, tit. 2, art. 185, page 249 
+“ + sé 3, + 998. +“ “ 
6, “ dy “ec “ 


se ee s 


I. 


PAGE. 
297 
437 
265 


Code of 1825. 


ART. PAGE. ART. 
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COMPENSATION. 


1. One who has received money for the 
use of the commissioners of a bank in liqui- 
dation under the statute of 9th March, 1842, 
cannot plead in compensation a debt due to 
him as a depositor by the bank before its 
failure. French v. Stanton, 8. 

2. Compensation can take place only 
where the relation of debtor and creditor 
exists simultaneously. Haydel v. Roussel, 
35. 


COMPROMISE. 


1. A compromise made in execution of a 
title which is null, unless the parties have 
expressly compromised as to the nullity, 
may be rescinded. C. C. 3046, 3047. 
Phelps v. Hughes, 320. 

2. Objections to each others claims, waived 
by a compromise made between the contend- 
ing parties, cannot be revived in an action to 
enforce a compliance with the compromise 
itself. Bach v. Slidell, 375. 


CONSIDERATION. : 


| See Bituis or Excuaner, &c. 16. Con- 
TRACTS, 2. 
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|) CONSTITUTION. 
+ State Constitition of 1812. 
_ © Art. Gfsec. 23 - - ~~ page 162 


State Constitution of 1845. 
Art. 63 page 385, 413 
“ 71 “21, 206, 224 
81 387 


“ e o oe “ 


See Courts, I. II. 


Constitution of Mississippi. 
"Title, Slaves - - - - page 280 
' Constitution of Republic of Texas. 
General Provisions, sec. 10, § 3, page 270. 


CONTEMPT. 


One who pleads his own cause, though an 
attorney at law, must be regarded as any 
other citizen, and may be punished for a | 
contempt of court under article 131 of 
bi Code of Practice. State v. Grailhe, 

83. 


CONTRACTS. 


1. Where a purchaser delivers to his 
vendor in payment of the price of the 
property bought, a note signed by himself 
and a third person binding themselves in 
solido, the contract between the vendor and 
such third person, is one of suretyship; nor 
will its character be changed by the fact that, 
after the note had been protested for non- 
> poo the latter executed a mortgage on 

is property, to secure its payment with 
interest. C.C. 3006, 3014. Per Curiam: 
The recognition of a debt must always be 
understood as relating to a primordial title ; 
and if the recognition admits that the party 
cogs is obliged further, or otherwise, 
than that title imports, by: producing the 
title, and disclosing the error, he will be 

Felieved. Adlé v. Metoyer, 254. 
' 2. An advantage stipulated for a third 
, is a sufficient consideration for a 
C. C. 1884. C, P. 35. Wattv. 


3.: Where the acts of the parties show 
_ that the resolutive condition of a contract 
has been waived by them, the contract must 
_ be enforced as if no such condition formed 
a part of it: Bach v. Slidell, 375. 
_ 4, Plaintiffs, having contracted to do cer- 
» tain work on a steamer belonging to defend- 
ants, took her into their dock, where, in 
consequence of the falling of the scaffolding, 





she was seriously injured. Several weeks 


were consumed in, making the repairs ren- 
dered ‘the accident. No time 
had been fixed during which the work ori- 
ginally undertaken was to be completed. 
There wes no proof of any demand for the 
delivery of the steamer before the repairs 


| were completed. Op a claim in reconven- 


tion for damages for injury sustained by the 
owners, in consequence of the time con- 
sumed on the repairs rendered necessary 
by the fall: Held, that plaintiffs can be 
made liable only after having been put in 
default by a demand for the delivery of the 
boat, or by proof, on the part of defendants, 
that the condition of the boat after the acci- 
dent, was such as to make any demand un- 
necessary. Baileyv. Stetson, 332. 


5. A debt is not extinguished by the death 
or insolvency of the creditor. West v. Credi- 
tors, 365...% : 


6. the purchasers of a steamer 
assume any liability for damages that may 
have resulted from a collision with another 
boat, the owners of the latter may avail 
themselves of the assumption, and recover 
from the purchasers damages for the injury 
sustained. C.C. 1884. C. P. 35. Myers 
v. Perry, 272. 


7. The institution of a suit, afterwards 
dismissed by order of the court, is a de- 
mand in writing putting the defendant in 
default. and entitling the plaintiff to recover, 
in a subsequent action, interest from the 
first judicial demand. C. C. 1905, 1906, 
1932. Conway v. Erwin, 391. 


8. Where one, compelled to employ a 
public officer, to avoid delay in his business, 
promises to pay an extra charge demanded 
for certain services, but accompanies the 
promise with a declaration that he does not 
acknowledge the legality of the charge and 
will immediately sue to recover buck the 
amount, the promise is not binding, and 
changes in no respect the rights of the par- 
ties. Kernion v. Hills, 419. 


9. Where an obligation is contracted on 
condition that an event shall happen within 
a limited time, the condition must be con- 
sidered to have failed when the event has 
not occurred within the time. C. C. 2033. 
Yeatman v. Broadwell, 424. 


See Act AuTHENTIc. ALEeaTory Con- 
TRACT. ASSIGNMENT. ATTACHMENT, 
1. Burxius of Excuaner, &c. ‘Compro- 
misE. Corporations, 2, 3.. Evipence, 
VII. Fraup. Huss. anp Wire, I. IV. 
V. InsotveENcv, 1, 2,3, 7,10. InteR- 
PRETATION, 6,7. Lease. Lutieious 
Riext. Loan. Manpate. Morr- 
GAGE. PartNensHip. PuLepcre. Pre- 
EMPTION. Qwvasi-Conrract. Rent. 
Sate. Surety. 





CORPORATIONS. 


1. The division of laws establishing and 
regulating municipal corporations into or- 
ganic and ordinary, is unknown in this State. 
Reynolds v. Baldwin, 162. 

2. In the country from which we derive 
our ideas on the subject of municipal corpo- 
rations, the charters of cities were, as their 
name implies, contracts, entered into be- 
tween the corporators on the one hand, and 
the king or feudal lord on the other, by 
which liberties or franchises were bartered 
for personal services or money. They were 
intended to be permanent, and could not be 
lawfully taken away, being, in the true 
sense of the word, franchises. But the re- 
lation between our municipal corporations 
and the sovereign, is not the same. Ibid. 

3. The laws enacted under the provision 
of the 23d sect. of the 6th art. of the State 
constitution of 1812, establishing and regu- 
lating the municipalities of New Orleans, 
are not contracts, but ordinary acts of legis- 
lation. The powers they confer are not 
franchises, in the original meaning of that 
word, but mandates only; and these laws 
may be repealed at pleasure, except so far 
as their repeal may affect rights acquired by 
third persons under them. ‘They must be 
construed and applied, in all cases, like 
other laws. bid. 


See Execution or Jupement, 10, 11. 
Quo Warranro. 


COSTS. 


The provision of sect. 11 of the stat. of | 
20th March, 1839, that the cost of copies of | 


notarial acts shall be paid by the party cast, 
applies to cases in which the proceedings 
are vid executivd, as well as to ordinary 
actions. Cumming v. Archinard, 279. 
See Execution or Jup@eMeEntT, 1. 
cCEssions, 15. 


Suc- 


COUNCIL OF TRENT. 
See Huss. anp Wirr, 4, 5. 


COURTS. 
I. Courts Generally. 


1. Appeal by the attorney of the syndics 
from a judgment reducing the fee allowed 
to him in a tableau filed by the syndics. 
The appeal was taken before the adoption 
of the constitution of 1845. Held, that the 
constitution of 1845 having provided, art. 71, 
that **no court or judge shall make any al- 
lowance by way of fee or compensation, in 
any suit or proceedings, except for the pay- 
ment of such fees to ministerial officers as 
may be established by law,” the court is 


without jurisdiction to affirm, increase, or 
reduce the allowance, and that the a 
must be dismissed. Pandelly vy. Creditors, 
21. 

2. Since the adoption of the constitution 
of 1845, no court or judge can make any 
allowance to an attorney employed by a 
curator, or to an attorney of absent heirs, or 
for the compensation of persors employed 
to appraise the property left by the deceased. 
Const. art. 71. Succession of Asbridge, 206. 

3. Since the adoption oi the constitution 
of 1845, a tableau of distribution of the ef- 
fects of a succession, which proposes to 
allow certain sums to the attorney of the 
succession and to the attorney of the absent 
heirs, cannot be homologated as to such al- 





lowances, the courts being without authority 
to make any allowance by way of fee or 
| compensation, in any suit or proceeding, ex- 
| cept for the payment of such fees to minis- 
| terial officers as may be established by law. 
| Art. 71. Per Curiam: Where an adminis- 
| trator requires the aid of counsel he may 
legally pay for such services, as for those of 
any other agent; but the propriety of such 
| payment, like any other made on account of 
|the succession, may be contested by any 
| creditor. or other person interested. Succ. 
| Rolland, 224. 


See Huss. anp Wirr, VIII. 


| II. Supreme Court. 


| 4. Art. 63 of the constitution gives the 
| Supreme Court appellate jurisdiction in all 
| cases where the constitutionality or legality 
of any fine, forfeiture, or penalty imposed 
|by any municipal corporation is involved; 
| but where the question is presented on an 
|appeal from a judgment rendered by a jus- 
| tice of the peace, the facts of the case can- 
not be examined. The jurisdiction of the 
Supreme Court is the same, in cases. in- 
|volving the constitutionality or legality of 
lany tax, toll. or impost. Third Munici- 
pality vy. Blanc, 385. 

5. The jurisdiction of the Supreme Court 
over appeals from justices of the peace being 
limited to questions of law, such questions 
must be brought before the court in the 
usual mode of bringing questions of law be- 
fore an appellate court, or the appeal will 
be dismissed. Third Municipality v. Ha- 
zelbach, 386. 

6. The provision of art. 63 of the con- 
stitution which declares that, the, Supreme 
Court * shall have appellate jurisdiction on- 
ly in criminal cases on questions of law alone, 
whenever the punishment of death or hard 
labor may be inflicted, or when a fine ex- 
ceeding three hundred dollars is ae 
imposed,” confers on the Supreme Court 
power to revise, after final judgment, ques: 
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Il. Commereial Court of New Orleans. 

J Under the stat. of 14 March, 1839, s. 
4,. establishing the Commercial Court of 
New Orleans. no j nt rendered by that 
court, can be rev on appeal for want of 
jurisdiction in the lower court. Second Mu- 
nicipality v- Tulane, 179. 

IV: District and Parish Courts. 


8. Where the value of property seized 
under a fi. fa. froma Parish Court, exceeds 
the amount to which its jurisdiction is limit- 
ed, an, injunction may be obtained, by one 
claiming to be owner of the property, from 
a District Court. Stroud v. Humble, 310. 


™ « See Execurory Process, 2. 


VY. Probate Courts. 


9. Courts of Probate, under the late ju- 

iry system, being of limited jurisdiction, 

d exercise no power but such as had 

yn expressly given by statute, or was ne- 
ssary to the pte of their specified 
powers. Their jurisdiction could not be 
tended, by implication, to cases in which 

e ordinary tribunals afforded an adequate 
emedy, and which were not necessarily 
connected with the exercise of their ac- 
nowledged powers. Erwinv. Lowry, 276. 
‘10. Phird persons cannot intervene in an 
action pending before a Court of Probates, 
r the curator of a succession, to en- 
force the payment of notes secured by mort- 
on the property of the deceased, for 

the purpose of establishing their right to the 
and mortgage, and of causing the pro- 
eeedsof the property to be applied to their 
claim.» ‘The :court has no jurisdiction of the 
of the ownership of the claim; 


’ see not being nec in or- 


der to ascertain the amount due by 
cession. bid. 


© suc- 


CURATOR. 
See Morteace, 6, 7, 8. 


CUSTOM. 
See Leasg, 5. 


* 


_ DATION EN PATEMENT. 


pal See Lirigiovs Rieut. Manpare 7. 
mh ke 


DEFAULT. 


Bee Contracts, 4,7. .Jupement By Dr- 
. FAULT. LOAN, 2. 


made on ques- 





* DEPOSIT. 


See Insotvency, 8. 


DISMISSING OF APPEAL. 
See Arreat, 5, 8, 9, 14. 


DISCUSSION. 
See AprEAL 12. 


DOMICIL. 


Where a person resides alternately in dif- 
ferent parishes, and his residence in -eacli 
appears to be nearly of the same nature, he 
may determine, by a declaration made in the 
manner prescribed by law, in which of the 
two he intends to have his domicil, and in 
such case he can be cited only in the parish 
of his elected domicil. Aliter, where the 
residence in each parish is not of the same 
nature. Judson v. Lathrop, 78. 


See PLeapine, 3. 


DONATION. 


1. A husband, who leaves a legitimate 
child, can give to his wife by donation mortis 
causa, but one-tenth of his estate in full pro- 
perty, orthe usufruct of one-fifth. C. C. 
1738. Where he makes a donation of a 
larger share, it must be reduced to the dis- 
posable portion. Succession of Hoa, 142. 

2. To ascertain whether any reduction is 
to be made of a donation on account of its 
exceeding the disposable portion, the pro- 
perty belonging to the donor at the time of 
his death, must be estimated at its value at 
that time. C. C. 1492. Miller vy. <An- 
drus, 237. 

3. A donation inter vivos of moveubles, or 
of incorporeal things, is null, unless execut- 
ed by an act passed before a notary and two 
witnesses. C.C. 1523. Ibid. 

4. A testator bequeathed five thousand 
dollars to one of his clerks, as a gratuity for 
his faithful services ; by a subsequent will he 
bequeathed to the same person, twenty-five 
hundred dollars. A few hours before his 
death, on being asked whether one of the 
wills should be destroyed, he directed both 
tobe kept. In an action by the legatee to 
recover both legacies : Held, that the de- 
claration of the testator is conclusive against 
the presumption that the second will was 
intended to revoke the first; and that, under 
art. 1686 of the Civil Code, the plaintiffis 
entitled to recover beth legacies. Lyon v. 
Fisk, 444. 

5. Art. 185, tit. 2, book 3, of the Code of 
1808, which declares that, “+ posterior testa- 
ments which do not in an express manner 
revoke the prior ones, gnnul in the latter on- 





ly such of the dispositions there contained 
as are incompatible with the new ones, or 


contrary to them, or entirely different,” must | 320 


be considered as embodying the provision of 
law 21, tit. 1, of the sixth Partida, which 
declares that, where two wills have been 
made, the legacies in both, either for pious 
purposes, or to the relations and friends of 
the testator, shall be valid; and art. 1636 of 
the present Civil Code, being copied verba- 
tim from art. 185, of tit. 2, book 3 of the 
Code of 1808, must be considered as having 
the same meaning as it. The construction 
of art. 1686, cannot be affected by the repeal 
of the Spanish laws after the promulgation 
of the new Code. Ibid. 


DOTAL PROPERTY. 


See Husspanp anp Wire, II. 


EMANCIPATION. 


Where the owner removes with a slave 
into a State in which slavery is prohibited, 
with the intention of residing there, the 
slave will be thereby emancipatod. Their 


subsequent return to this State cannot xe- 
store the relation of master and slave. 
sephine v. Poultney, 329. 


Jo- 


EVIDENCE. 
I. Onus Probandi. 


1. Where in answer to an action to re- 
cover an amount, agreed to be deducted from 
the price of land purchased by plaintiff on 
account of adeficiency in the quantity, de- 
feudant avers that there was no deficiency, 
the burden of proving that there was no 
deficiency is on him, he pleading it specially 
as matter of defence. McCrea v. Mar- 
shall, 29. 

2. Where plaintiff alleges that he is a cre- 
ditor of the defendant, and that the latter 
had executed a mortgage on his pro in 
favor of his co-defendant, without hale. 
ration, and for the fraudulent purpose of de- 
feating plaintiff's recourse upon the mort- 
gaged pcoperty, and prays that the mortgage 
may be cancelled, and the property subjected 
to the payment .f his claims, plaintiff must 
prove that he is acreditor. Proof of that 
fact is essential to support the action; nor is 
it dispensed with by the fact of the judg- 
ment being taken by default. C. P. 312, 
360. Fink v. Martin, 117. 

3. Where the issue is, whether there was 
ever such a person as A, under whom plain- 
tiffs claim, it is enough for defendants to of- 
fer such evidence as, in the absenc. of count- 
er-evidence, will afford ground to believe 
that no such person ever existed. If such 

race tebe ; 





ie 4 ‘2 “ptet sae? 


4. In an action by plaintiffs to recover pos- 
session, and to ty from in their title toa 
tract of land, where defendants are not tres-" 
pon plaintiffs must make out their title. , 

5. Where in an action on a note, profess- 
ing on its face to have been given for value 
received, the consideration is denied, defen- 
er: must show Aer want or failure of con- 
sideration. Br dv. Cooper, 325. 

6. Wherea peas A an insolvent claims, 
adversely to the other creditors, that a pay- 
ment made by a third person in ecpani 
of a judgment on a bond in which the credi- 
tor was surety for the insolvent, was made 
by such third person as his agent, he must 
prove the fact; it will not be presumed. 
West v. Creditors, 365. 

7. Action against a partnership to recover 
the proceeds of merchandize shipped to one 
of its members, before its formation, for sale 
on account of the shipper. It was alleged 
that the partnership subsequently undertook 
to sell and account for the shipment; and on. 
the trial plaintiff produced letters written in 
the name of the partnership, acknowledging 
the receipt of the merchandize. Defence, 
that the letters were written by the partner 
to wliom the shipment was made; that the 
acknowledgments were fraudulent and not 
binding on his co-partne?, who was ignorant 
of them: Held that, after the production of 
the letters, the burden of proving fraud was 
on the defendants. Robinson v. Quarles, 
460. 

See Ferry, 5. Huss. anp Wire, 12. ..In- 

SOLVENCY, 7- InsuraANcE, 1, 7. Suc- 

CESSIONS, 7, 8. 


Il. Best Evidence. 


8. Where a party does not produce the 
best evidence of which the nature of his 
case admits, nor accounts for its absence, it 
will be med that such evidence would 
not be favorable to his claims. Cockerell v. 
Smith, 1. 

See Insurance, 6. 


Ill. Competency. 


73, 


xisted, plaintiff might have. 
seaaily oY ‘the fact. PPh v. Hughes, | 


9. One sued as administrator for a debt ~ 


alleged to be due by the deceased, having no 
personal interest in the case, is a competent — 


witness4o prove thatthe claim had been — 


paid by the deceased, De Kerlegand v.~ 


Robin, 227. 

10. Qne who had made a cessio bonorum — 
under the State law, and was afterwards dis- 
charged as a bankrupt under the act of Com= 
gress of 19 August, 1841, is a com 


witness to prove the correctness of the d 


> 





012. In an action against the principals, on 
an unaccepted bill drawn on them by their 
+ a the latter isa competent witness for 
i . Per nse spent me that 
& witness interested subject of a suit, 
-@rin the record, is incompetent ta testify 
on the side of his interest, is not, under the 
commercial law, appli to agents and 
factors, offered to prove acts done,within the 
scope oftheir employment. Britionv. An- 
drews, 399. 


13. Where an application for a commis- 
sion, to take the testimony of a witness re- 
siding out of the State, was not accompanied 
by an affidavit as to the materiality of the 

nony, and no cross-interrogatories were 
re nor go ah lavens waiving the 
required vit, the ony will not be 

m . C.P. 436. Lee 4 Lee, 318. 
44, The deposition of a witness taken 
=  acommission must be signed by him, 

mark must be affixed to it, at the time, 
to r it admissible in evidence. C. P. 
15. It is no objection to evidence taken 
der a commission, that a previous com- 
mission obtained by the same party, for the 
examination of the same witness, had not 
been returned. Per Curiam: Where a 
has reason to believe that a commis- 
gion has been lost, or will not be executed, 
he is bound, in the exercise of due diligence, 

another to be issued. Ibid. 
re a commission to take testimo- 
to a particular person, is signed 
udge hi no objection can be 
.on the ground that no order of 
i it to be so directed. 
j is a sufficient 

» 325. 


yy is addressed to a resident of another State 
by name, wed deseribes him as a justice of 
the peace, he becomes an officer of the court 
d hoc, and no proof is required of his be- 
& justice, or of his authority to adminis- 


oe Ag pret i 

18. ere cross-interrogatories have been 
‘propounded to a witness examined under a 

“eommission, notice to the party by whom 
ey were propounded of the time and place 

of takin testimony, is unnecessary. 


pursunnce thereat, td roe tarognorie 

ve been propounded by the opposite par- 

ty, the evidence taken under. it cannot be 

excluded on the ground that there was no 

oe of the materiality of the testimony. 
id. 


V. Judicial Records and Proceedings. 


20. In an action by one who has been 
evicted by a judgment of a court of compe- 
tent jurisdiction, against his vendor, who was 
not a party to the suit, nor notified of it, the 
return made by the sheriff on the ji. fa., 
under which the property was ‘sold, is only 
prima facie evidence of the facts of which 
the sheriff could lawfully make return. Coc- 
kerell v. Smith, 1. 

21. The return made by a sheriff on @ 
fi. fa. is not conclusive against third persons. 
Paro! evidence is admissible to explain cir- 
cumstances connected with the proceedings 
mentioned in the return. Pailhes v. T’hie- 
len, 34. 

22. Where in an action by a curator for 
damages for injury done to a vessel belong- 
ing to the succession administered by him, 
he offers in evidence the inventory of the 
succession for the purpose of showing that 
the vessel formed a part of the succession, 
he will not be thereby precluded from prov- 
ing that the vessel exceeded in value the 
amount at which it was appraised in the in- 
ventory. Martinov. Boggs, 74. 

23. Where a clerk certifies that a record 
of a former suit between the same parties, 
for the same cause of action, offered in evi- 
dence in a second suit, contains a true copy 
‘‘ of all the documents filed, proceedings 
had, and testimony adduced on the trial, 
with the exception of a note marked B, filed 
asa part of the evidence, which had been 
withdrawn,” and it appears from an exami- 
nation of the record that the note referred 
to is that upon which the second suit was 
instituted, the transcript will be admissible. 
Conway v. Erwin, 391. 

24. The testimony of a witness taken in 
a previous suit between: the same parties, for 
the same cause of action, where there has 
been an opportunity for cross-examination, 
may be used by either , in case of the 
death of the witness, or of his absence be- 
yond the jurisdiction of the court. Ibid: 


See Aupiror. Inzunction, 2. Sate, 29. 


VI. Signature. 
25. Under art. 325 of the Code of Prac- » 
-. ri nti 9 that, —— the de-~ 
ndant denies signature, plaintiff 
must,prove its genuineness, either by wit- 








hiesses who saw the defendant sign the act,| 


or who declared — md know it to ean 
signature because ve freque 

him write and sign his name,” ial 
ciént ‘that the witnesses swear that they 
have seen the defendant sign his name fre- 
quently, and that they believe the si 

tobe his. Bradford v. Cooper, 325. 


VII. Contracts not in Writing. 


26. Contracts or agreements not in writ- 
ing, relative to personal property, or for the 
payment of money, above five dred dol- 
lars in value, must be proved by at least one 
eredible witness, and other corroborating 
circumstances. CC. C. 2257. McCrea v. 
Marshall, 29. 


VIII. Admissibility under the Pleadings. 


27. Though the heirship of plaintiffs be 
not put at issue by the answer, yet if they 
introduce evidence to prove their legitima- 
cy, defendants may rebut the evidence and 
disprove it. Patton v. Philadelphia, 98. 

28. Where a record has been offered in 
evidence to prove a particular fact, it cannot 
be used by the opposite party to establish 
another fact not alleged in the pleadings. 
To allow it, would be to expose the party by 
whom the record was first offered to sur- 
prize. Jones v. Read, 200. 


29. Under a plea, in an action apiee the 


maker of a note, that the holders of the note 
prior to the plaintiff were aware of the fai- 
lure of the consideration for which it was 
given, unaccompanied with any allegation 
that plaintiff received the note with notice, 
or under suspicious circumstances, evidence 
of notice toa former holder is inadmissible, as 
irrelevant ; nor would proof of notice to the 
plaintiff be admissible, under the pleadings. 
Parker v. Raynal, 209. 

30. In an action for damages to plaintiff's 
steamer occasioned by a collision with a boat 
of the defendants, evidence that the latter 
boat was racing at the time of the accident 
ie. not irrelevant. Myers v. Perry, 372. 

31. Where a witness, to whom a question 
had been propounded, while under cross 
examination, for the purpose of impeaching 
his credibility by showing that he had been 
guilty of gross fraud on another occasion, 
notwithstanding the objections of the party 
by whom he was introduced, voluntarily an- 
swers it, and thereby admits his own turpi- 
tude, his answer cannot be excluded on the 
ground of irrelevance. It is important to 
enable the court to judge of the credit due 
to the testimony.of the witness. Per Curi- 
am: No rule of evidence forbids a to 
avail himself of the voluntary acknowledge- 
ment of a witness of the opposite party, to 


show the of credit due to his state- 
ments, Poke. Lewis, 375. 





a AR Of Partie, 
to recover ah amount claimed for sérvi 
renderéd to their ancestor during her last 
tpaae, dc, Ws proved then the iff, on 
ing interrogated by the parish jud : 
caabihy the inventory, comand that ne baa 
in his possession money belonging to thé 
deceased, but refused to state the amotint, 
be will be non-suited. Hébert v. Mouton, 
229. . 

33. It isonly where a party resides in thé 
parish in which the action is instituted, that 
he can be required to answer interrogatorié 
on facts and articles in open court. C. P. 
352. Stat. 10 Fébrnary, 1843. Walkery 
Copley 247. 

. Where interrogatories ordered to be 
answered by a , Were not served on 
him in consequence of the belief of the clerk 
that the acts of his counsel had dispensed 
with the necessity of a service, and the court 
refuses to order them to be taken for con- 
fessed, time should be allowed to enable the 
party ee interrogatories to ob- 
tain an answer. Wall v. Bry, 312. 

35. A party present at the time of trial 
may be required to answer instanter inter- 
rogatories on facts and articles,‘ though then 
propounded for the first time, where the 
questions require no recourse to books or 
ap and the answering of them cannot 

e ay the trial. The party interrogated ma 
require the questions to be propounded 
writing, but cannot insist upon being sworn 
as an ordi witness, subject to cross-ex- 
amination. Demoulin v. Anglaire, 403. 


X. Of Marriage. 


See Hussanp anp Wire, 4. 


EXECUTION OF JUDGMENT. 


1. A sheriff in whose hands a fi. fa. had 
been placed, levied it on certain twelve- 
month bonds be to the debtor, in the 
hands of another sheriff, who refused to de- 
liver them on the that, his costs in 
the action in which the bonds were taken 
had not been paid. The creditor made no 
offer to advance the costs, nor propoundéd 
interrogatories to the officer in whose hands 
the bonds were, as pee Tn an ac- 
tion against the sheriff for damages, in con- 
sequence of his failure to advertise and sell 
the bonds: Held, that the officer in whose 
hands the bonds were seized, was entitled to 
retain them till his costs were paid ; and that 
the facts show no want of diligence on the” 
part of the defendant. Pailhes v. Thielen, 
34. : 

2. Where the purchaser of property, sold” 
by the sheriff under a fi. fa., claims to re- 
tain the price on the ground of a privilége 


- 





to an action of nullity, where 
was made after the seizure, 
is vendor could. not have maintained 


i» 4- Though it be stated in the advertise- 
of a judicial sale of the property of a 

t n, that an act of sale will be exe- 
‘cuted before the parish judge, the mere 
omission to execute such an act, there being 
proof that its execution was demanded 
refused, will not release a purchaser who 

has.been in possession of the property since 
ofthe sale. ‘The adjudication made 
and recorded by the j or clerk, gave a 
te title to the p r. CC. 2601. 

_ Read, 200. 


5. Where notices of a sheriff’s sale have 
at the, court-house door, and at 

the usual place of making 

in the same town, and at a 


hiaee? ‘in ge shyt pn village in the 


be considered a sufficient 
pe wih the. stat: of. 6 Apel, 1843, 
s. 1, which requires: such notices to be 
‘at the court-house door, and at two 
‘other public places in the parish:” For v. 
‘Tio, 334. 
* 6. A sale. of the rights or credits of a 
debtor seized under execution will not be 
valid, unless the property has been pre 
‘viously appraised as required by law. The 
“wart of such appraisement cannot be sup- 
‘Ring eretmancer A tor, wer sc 


A debtor, under such 
cannot dispense with any of 
dita cdeinalitinn -eotabliahes by law for the 


7. A fuigmeet creditor may seize pro- 
 perty in the possession of 2 third person 
"under a simulated transfer from his debtor, 
“* seceaga yaoting, 2 to a revocatory action. 


Be a. books and counting- 
Te coor merchant, and iron 
‘chests found in his co -house, in which 
= boose sad ya rs ere kept, are exempt 


- 644. Saiers aad: Misr 
9. A. judgm 
ofe 





by possession, as null, and 
purchaser. 


and accompanied 
- | seize the slave in the hands of the 


He must institute a direct action to. annul 
the contract... Aliter, where the act is a 
mere simulation. Weld vy. Peters, 432.4 

10., Taxes due to a municipal corporation 
cannot be seized under execution by a credi- 
tor of the corporation. Such a right. would 
involve the power to destroy the corporation 
itself, and be repugnant to the letter and 
spirit of the constitution, authorizing the 
- | creation of such corporations for the preser- 
vation of public order. Egerton v. Third 
Mumicrpality, 435. 

11. Article 637 of the Code of Danstion 
which authorizes the seizure under exe- 
cution of ‘all sums of money which may be 
due to the debtor in whatsoever right,” 
must be understood as referring exclusively 
to that class of rights defined and protected 
by the constitution as the rights of 
Taxes imposed for the protection of those 
rights, form no part of them. Ibid. 

See Courts, 8. Evrpence, 20, 21. In- 
yuncTiIon, 1. Insotvency, 11. Morr- 
caer, 2. Partrnersuip, 4. PLeapine, 
10: Prever,'5. Sarr, I, 4, 5/19 to 
34. » Successtons, 15. 


EXECUTOR. 


See Successions: 


EXECUTORY PROCESS. 


1. An act mortgaging certain slaves, signed 
by H. and C.., recited that the slaves had 
been previously conveyed by H. to trustees 
to secure the payment of a note made in 
favor of plaintiff, on which note partial pay- 
ments had been made, since the execution 
of the deed, leaving a certain balance yet 
- | due; that C. had since purchased the slaves, 
subject to the trust; and that H. and C% 
intending still further to secure the payment 
of said balance, thereby mortgaged the slaves 
for the purpose of securing the samc The 
act declared that, if the balance sc_aseer- 
tained should not be paid by a certain time, 
plaintiff should be at libcrty to seize and sell, 
An order ~ seizure and sale, taken out by 
plainti.t, having been enjoined by defend- 
ants, on the ground that there was no au- 
thentic evicence that defendants were in- 
debted to plaintiff, or that the latter was the 
holder of the note mentioned in the mort- 
gree which was not filed with the petition : 

eld that, as nothing in the notarial act, or 
in the petition for an injunction, or in the 
evidence, showed the note to have been a 
negotiable one, its negutiability cannot be 
presumed, that it can only be regarded as a 
mere written promise to pay a Certain sum ; 
that the notarial act, which states the exact 





2. A creditor having a special mortgage 
importing a confession of judgment, may 
obtain an order from a court of ordinary 
jurisdiction for the seizure and sale of the 
hypothecated property, though the mort- 
gagor has since died, and his succession been 
accepted by the heirs with benefit of inven- 
tory. The hypothecary action is a real 
action, following the property into whose- 
soever hands it may be found. C. P. 61 to 
67, 734, 744. C. C. 1370, 1382, 1387, 1395, 
1396. Being a real action, it may be insti- 
tuted before a court of ordinary jurisdiction. 
C. P. 983. Boguille v. Faille, 204. 

3. Executor, >roceedings being ex 
the seizing creditor must, at his pe took 
to the accuracy of his demand and of the 
decree. Where judgment is rendered for 
more than is due, however small the amount 
of the error, it must be reversed, and the 
plaintiff condemned to pay the costs of the 
appeal. Cumming v. Archinard, 279. 

4. A mo can proceed by seizure 
and sale only where the mortgage is by au- 
thentic act. cb ame Dick, 323. 


See Arreat, 10. Costs. JupGMeEnrt, 7. 


FAMILY MEETING. 
See Minor, 2. 


FATHER AND CHILD. 


By the Spanish law, children begotten 
after both parties know with Foetal 
the existence of an impediment to their 
marriage, are illegitimate. Aliter. as to 
children begotten while beth, or on. of the 
parties was ignorantof such impediment, or 
while a Soubt existed in the mind of either 
as to the fact of any impediment. Patten 
v: Philadelphia, 98. 


FERRY. 


1. Where the grant of a right to keep a 
ferry a a particular place, is proved to have 
been made by a person who was, at the 
time, governor de facto of the Spanish pro- 
vince of Louisiava, the authority to make 
such a grant will, in t-» absence of proof of 
a prohibition to make such be pre- 
sumed ‘9m the fact of its having been ex- 
erewed. ~ Davis v. Police Jury, 288. 

2. ee ee ee ee 





ary ~ oy the Spanish “Gor ment 
uch grants must be respected so long*as 
the present goverment suffers them ‘to hl 
main undisturbed. Ibid. 

3. Where, for greater epee a." 
ferry has been kept u point front 
quarter to half a ial bigher ip ob river 
mee sear ine soke h ho, eH the 
consent of the peer jury, w Peter e 
whole time ied an absolute right to contfol 
it, they cannot take advantage of this cir- 
cumstance to claim a forfeiture of the grant 
on the ground of non-user. Ibid. ; 

4. Where a grant made by a Spanish 
governor of the right to keep a ferry is un- 
limited as to time, and the legislature have 
fixed no period after which such grants shall 
cease to have effect, it must be considered 
as unlimited. Ibid. 

5. Where a grantee of the right of keep- 
ing a ferry alleges that his right is exclusive, 
he must show clearly that the grant was in- 
tended to be such. The ebandonment of 
the power to provide for the publi¢ accom- 
modation by the establishment of other fer- 
ries, will not be presumed. Ibid. 4 

6. In answer to the petition of the 
prietor of a plantation for the grant of a 
right of ferry, as a privilege to be atta_ od 
to his plantation, in consideration of ‘his 
making a certain road, the governor of the 
province declared ‘se le concede el privi- 
legio anexo a la habitacion que posée, para 

e de ella, con excluson, Reh erate 
del rio,” &c. Held, that where any other 
meaning can be given to a grant it should 
not be construed as surrendering forever a 
franchise and a part of the sovereign power; 
and that, consequ , the words con erclu- 
{| sion can not be co as a renunciation 
of the rigk* to establish any other ferry 
above or below the plantation of the grantee, 
but as a prohibition to others, to whom mo 
such privilege has been: extended, to trans- 

rt across the river persons or things for 
hire, within a reasonable distance above or 
below the plantation of the grantee. Jbid. 


FRAUD. m 


1. Sec. 10 of the statute of 28 March, 
40, declaring cevtair acts presumptive 


evidence of fraud, applies onl 
residing within the State. 
Serro, 26. 

2. Action to rescind, on the ground’ vf 
simulation a sale made to defeadant by one 
F, as agent of the plaintiff. [twas proved 
that the property in « ~test belonged to F, 
who was an insolvent, but had been purchased 


to debtors 
il v. Taha- 





beipisicnend . It could only be questioned 
by: his superiors. Salers aiags could 


, | not be invalidated by the subsequent refusal 


“F | of the ‘husband ‘to’ solemnize it before” & 


Sisko: which a court of justice ought to try. 
‘etition fiteienas Rorhard v. Auguste, 69. 
, See Isouvency, 7. > INsurance, 7: 


et % 


GRANT. 
See Ferry. 


HABEAS CORPUS. 
See Apreat, 4. 


; HUSBAND AND WIFE. 
A. Contract and Proof of Marriage. 


vee Fema 4 terba de futuro cum 
copuld has all the legal effects of a marriage 


per verba de presenti, . Patien x. Philadel- 
tem f'a marriage 

- In the interpretation of a jiage con- 
tract ee before the reaper age fy 

Spanish fort, acting as a notary pu ax 
baek as the year 1799, the understanding of 
the parties interested and the intentions of 
the officer, will be regarded, rather than the 
form ‘and words of the instrument. J bid. 

_ 3. It is no objection to the validity of a 
contract of marriage passed before the com- 
mandant of a post under the Spanish co- 
jonial sorarsment, that the act was exe- 
cuted before him while acting as a notary 
public. Such was the usual style of all civil 
acts authenticated by those ers, except 
the putting in possession of land under or- 
sa pee erilonced passed 

4. lage evi an act 
before the pr oe wong Ay dee Spanish 
colony, acting as a notary public, the act re~ 
citing that it was executed before the officer 
in conformity with a custom sanctioned by 
the government on account of the want o 


‘ ” - é 


assistance, and that the jage i 
iG marriag 


"to be 
pt Ah portunity, is valid. Such iages 
ytuctad led by the canon law, with 


sral mm of clandestina matri- 
hia, arte validity was expressly 


by the Council of T: ; 
Me Settacinn af ne eccoman 


MuZeC 
gs * 
“1 : 
ch 
* 
2. eb he 


and secret. marriages, under. the | ty 


priest. It was valid without any such 
solemnization. Ibid. 

5.'The adoption of the decreés of thé 
Council of Trent by the king of Spain, at 
the solicitation of the Pope, was not in the 
nature of a treaty stipulation with the court 
of Rome. The king of Spain did not, by 
their adoption, contract an obligation to en- 
force all their provisions in his dominioné, 
in-all places and at all times, until dispensed 
by the Pope from so doing: He retained 
the power to suspend the operation of por- 
tions of those decc<es relating to the cele- 
bration of marriages in the remote settle- 
ments of new colonies, unprovided with 
churches or priests. The fact that mar- 
riages per verba de presenti were usual in 
the remote parts of Louisiana, is proof that 
ad power was exercised as to this colony. 
Ibid. 


II. Dotal Property. 


6.. The omission to record the claim of a 
wife for dotal property as required by the 
stat. of 26 March, 1813, does not render it 
nulland void... It will still subsist, as an ordi- 
nary debt between husband and wife; and, 
in case of the insolvency of the husband, 
she will be entitled to payment with the rest 
of his creditors. West v. Creditors, 365. 


Ill. Community. 


7. By the laws of Spain, where a hus- 
band, during marriage, contracts a second 
marriage with a woman ignorant of the ex- 
istence of the first, one-half of the acquéts 
and gains will go to each wife; one-half to the 
first wife, because the marital cohabitation did 
not fail through her fault ; and the other half 
to the second wife, because, by virtue of 
her good faith at the time of her marriage, 
she is reputed a lawful wife, though the mar- « 
riage be null, for the same reasons that her 
issve is recognized as legitimate. The one- 
half of the acquéts and gains is a debt due 
to each wife by the husband, and his heirs 
can claim nothing until his debts are paid. ’ 
Patten v. Philadelphia, 98. 

8. Where property has been sold by a 
wife, with the concurrence of the husband, 
the sale cannot be annulled on the ground:* 
that the property belonged to the communi- ' 

- The husband having concurred in the © 
sale, it must be Sapulak as their joint act, 
and binding on both. Kirkland v. Gas Com~ 
pany, 297. 


FV." Contracts of Married Women. 
9. Sect. 32 of the. stat. of 7 April, 19824, ° 





maust | moorporating the Bank ef: Louisiana, which - 





rizes a wife, arrived at the age of ma- 
If jointly and.an solido 
any bh con- 
tracts or obli 
band. with, or in favor of the bank, 
to the true intent and meaning of the char- 
ter, was not repealed by the subsequent en- 
actment of art. 2412 of the Code of 1825. 
That article made no change in the osing 
law. As to the power of the wife to bi 
herself with her husband, there is no diffe- 
rence between the 61st law of Toro and ar- 
ticle 2412. Bank of Louisiana v. Farrar, 49. 
10. Sect. 32 of the charter of the Bank 
of Louisiana, which authorizes a wife to 
bind herself jointly or in solzdo with her hus- 
band, in hypothecary contracts or obligations 
entered into by any individual with or in fa- 
vor of that bank, does not limit such autho- 
rity to contracts authorized by the 13th pa- 
ragraph of the 15th section of the charter. 
It empowers the wife to bind herself in any 
contract which any individual may lawfully 
make with the bank under its charter. The 
words “according to the true intent and 
meaning of this act,” in the 32d section, re- 
fer to all mo 8 which the bank may, 


under its charter, lawfully take, and not 
merely to loans made under the provision in 
the 13th paragraph of the 15th section. Ibid. 

li. It is only when a husband is absent 
from the State, that a judge can authorize 


his wife to make contracts. C. C. 129, 3522 
§ 3. Absence from the parish is not enough. 
Wilkinson v. Stanbrough, 264. 

12. A mortgage executed by a husband, 
under a power of attorney from his wife, 
who was separated in property, on the para- 
phernal property of the latter, to secure the 
ne ber of an amouut alleged in the act 
to have been lent to the husband as her 
agent, but which was not shown to have been 
applied to her use, or to have evured to her 
benefit, cannot be enforced. C. C. 2412. 
Per Curiam: It is incumbent on the party 
seeking to enforce the contract of a married 
woman, to show that it enured to her sepa- 
rate advantage. Pascal v. Sauvinet, 428. 


See Saxe, 4, 26. 


V. Liability of Husband for Debis of 
Wife. 

13.. A husband cannot be made liable per- 
sonally for the price of property purchased 
by him in the name, and on account of his 
wife, where she is separated in property. 
Jones, v. Read, 200. 


VI. Actions against Married Women. 
14, Plaintiff instituted an hypothecary ac- 


tion against a married woman, joining her 
husband in the suit. A juagment by 
abe lefond s 


gations eatered into by her hus- | being 





to appearincourt. Held, that herappearance 
‘unauthorized, the ‘must be 
reversed: ©. C.123. “Adlé v. Anty, 260: 


VIL Separation of Property. 

15. Where a j ent for a separation 
of property, though susceptible of execution, 
remained unexecuted till the marriage was 
dissolved by the death of the wife, it must 
be considered as null, and the community as 
unaffected by it. C. C.2402. The judg- 
ment of separation is null, not only as to 
creditors, but between the parties them- 
selves. Handy v. Sterling, 308. 


VIII. Dissolution of Marriage. 


16. The courts of this State bave no juris- 
diction of an action to dissolve a marriage, 
contracted in another State, where the hus- 
band continues to reside, for causes origin- 
ating there. The residence of the wife in 
this State will not give jurisdiction to its 
courts. C.C. 48, 122. The stat. of 2 April, 
1832. relative to divorces, does not apply to 
such acase. Nealv. Her Husband, 815. 


IX. Marital Fourth. 


17. Where a husband dies rich and with- 
out children, leaving his wife in necessitous 
circumstances, she may claim one-fourth of 
all the property left by him in this State, 
independently of her oe as survivi 
spouse, to an jon. of the prope 
by him in +e er State. Poster “nb Fer- 
guson, 262. 

See Donation, 1. 


HY POTHECARY ACTION. 


See Execurory Prockss. 
Wire, 14. 


ILLEGITIMATE CHILDREN. 
See Faruer anp Cup. 


INJUNCTION. 


1. The execution of a j nt cannot 
be enjoined, on grounds which might have 
been urged as a defence to the ori ac- 
tion. Minor v. Stone, 283. 

2. On the trial of an injunction obtained 
to arrest the execution of a j nt of the 
Supreme Court, the judgment itself forms a 
part of the record which the judge is bound 
to notice. ‘It is not necessary that it should 
be ally introduced in evidence. Ibid. 

joothit "the fap end logutionn sot forth 
¢e )* tions set 
im the petition for un injunction are true, and 


Hoses. ano 


| that the facts stated to be on his belief, he 





i - . APPEAL, 6. Courts, 8, 


Brat « » 
i INSPECTION. 
sr the statutes of 20 March, 1816, and 


h, 1818, and 6 March, 1819, re- 


hg the inspection of tobacco in New| bid. 


it is the du., of the inspectors to 
ish samples, properly labelled, of every 
shead of tobacco inspected by them; and 
bing so, they can make no charge beyond 
h® amount allowed by the Ist section of the 
ch of 1819, for eac pope inspected 
‘them. Kernion v. Hilis, 419. 
See Orrences, Xc. 2, 3. 


INSOLVENCY. 


. The syndics of an insolvent estate may 
entitled to an allowance for the hire of a 
tk employed by them, where they allege 
rove extraordinary skill as an ac- 
santant was required to unravel complicated 
ceounts, left in confusion by the insolvent. 
a the absence of such allegations and proof, 
p hire of a clerk employed by them must 


Hy. . Creditors, 21. mn 
“ie compensation allowed to counsel, 
o to re nt the absent ( Apocays 
in,cases of insolvency, is to be paid out o 
he amount due to the absent creditors. It 
mnot be charged to the mass of creditors. 
Bof the act of 20 February, 1817, 
hich. provides thet such compensation shall 
io. ease be paid by the mass of creditors, 
is not re by art. 3164 of the Civil 


3. The syndics of an insolvent estate are 
ndt entitled to credit for compensation al- 
fed. to an attorney of absent creditors, 
hough paid under an order of court, where 
roa was paid out of funds belonging 

to the mass of creditors, and the order was 
made ex parte. The 
' of 13 March, 1837, which de- 


vision of sec. 3. of 


h ire ‘that a syndic shall on no account with- 


draw any deposits made by him in bank, 
Botil ; tablean ot distribution is homolo- 
ated, or unless ordered by a competent 


ce ind then only to such debts as 
may be ordered to be paid,” does not render 
¥ ment legal. Per Curiam: The 
1837,was intended to place additional 
fegt cc pa the rights of creditors, 
not to repeal any »re-existing regulation on 
the subject of a tableau of distribution. Ibid. 





4. The commisei allowed by. sec. 4 of, 


‘the stat. of 29 March, 1826, to the syndies 
‘of an insolvent estate, where no commission 
has been fixed by the creditors, ‘ of five per 
cent upon a sum not exceeding fifty thou- 
sand dollars, of three per cent upon sums 
above fifty thousand dollars and not exceed- 
ingone hundred thousand dollars, and of two 
per cent upon all sums exceeding one hun- 
dred thousand dollars,”’ must be calculated 
upon the whole amount of money actually 
received or disbursed by them, and not upon 
the amount of each separate distribution. 


5.. The syndics of an insolvent estate can- 
not appeal from a judgment, amending a ta- 
bleau of distribution by directing a sum al- 
lowed to the mortgage creditors to be class- 
ed as a moveable, and subjected to the pay- 
ment of law charges, the amendment being 
beneficial to the mass of creditors. Ibid. 

6. Where the provisional syndic of an 
insolvent makes himself an inventory 
of the effects surrendered, he will not be 
entitled to extra compensation for his servi- 
ces, though it may have recuired several 
days to complete the inventory. His servi- 
ces must be considered as compensated by 
his commissions, Landry v. Creditors, 39. 

7. Creditors have a right to cause to be 
set aside all conveyances, made by an insol- 
vent within the three months next preced- 
ing his failure, which give an unjust prefer- 
ence to one or more ot his creditors. When- 
ever an action is commenced to set aside a 
conveyance alleged to have been made un- 
der such circumstauces, it is for the defen- 
dant to show that the property was sold to 
him for a true and just consideration, by 
him delivered, bond fide, at the time of such 
sale or transfer. Stat. 20 February, 1817, 
s. 24. Lefebvrev. De Montilly, 42. 

8, Notes payable after date, received by 
syndics, or other administrators, in the set- 
tlement of insolvent estates, and in liquidat- 
ing successions, can be discounted only an- 
der authority of the court. Per Curiam: 
Notes and money belonging to creditors in 
the hands of syndics, are in judicial deposit 
or sequestration ; they are the exclusive pro- 
perty of the creditors, and subject entirely 
to their control, under the direction of the 
court by whose authority the syndic was ap- 
pointed, and under which __ is bound to act. 
C. C. 2942, 2948. Nicholson v. Chapman, 
222. 
9. Where the word Syndic is appended 
to the name of the indorser of a note, it is 
notice that the note belongs to the estate in 
the hands of the syndic, and that it cannot 
be indorsed without an order of court; and 
the purchaser is bound, at his peril, to as- 
certain whether such an order exist. He, 
can acquire no right under the note adverse, 


om 









> 


to the party to whom it really belongs, and 
‘in whose interest the restrictive indorsement 
is made. The proceeds cf the note when 
paid represent the instrument, and belong of 
right to the estate. ‘The fact of the syndic 
having given security for the faithful perfor- 
mance of his duties, cannot affect the claims 
of the creditors for the conversion of their 

Pryper OY athird person. Ibid. 

10. ere a debtor, in insolvent circum- 
stances, executes to a third person a lease 
for a term of years of all his property, con- 
sisting of a plantation, slaves and moveables, 
on the condition of his paying certain debts 
of the lessor, and allowing him out of its re- 
venues a certain amount for the support of 
his family, &c., the effect of the lease being 
to change the appropriation which the law 
would make of the property, and to impede 
the legal recourse of the creditors of the 
lessor upon it, any creditor, not a party to it, 
may require that it be annulled so far as he 
isaffected by it. Duval v. Ardrey, 243. 

11. An execution having been levied on 
land belonging to defendant, he consented 
that it should be sold without the formalities 
of law, at a place where no bidders could be 
expected to attend, save one, who had agreed 
with him to purchase it, and to whom it was 
adjudicated, for a price much below its real 
value. Six deys afier, defendant made a 
cession of his property to his creditors, 
showing a large amount of debts, and little or 
noproperty. Held, that being insolvent at 
the time of the sale, and his property being 
the common pledge of his creditors, his con- 
sent to dispense with the forms of law, by 
which the value of the pledge was diminish- 
ed, was a renunciation affecting the rights of 
i: and contrary to public order and good 
mOrais, and consequently void. C, C. 11. 
Lawrence v. Young, 297. 

12. The syndic of an insolvent is entitled 
to commissions on an amount paid to an 
agent, employed to procure payment of a 
claim due to the estate. 

See Evipence, 6, 10. Execution or 
Jupement, 6. Fraup, I. Huss. anp 
Wire, 6. Partnersair, 1. Pieper, 
1. Prescription, 9. 


INSURANCE. 


1. No indemnity can be given to the plain- 
tiff; in an action on a policy of insurance on 
a steamer, for a general average loss, without 
evidence ofthe value of the and freight. 
Billow v.' Western Insurance Company, 57. 

2. Wages and provisions of the crew can- 
not form part of a claim for particular ave- 
rage. Ibid. 

3. ‘The’rules and principles of marine in- 
surance must be applied to the interpreta- 
tion’ of ‘policies of insurance effected upon 
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vessels exclusively employed in i ; 
sey. when not inapplicable by reason 0 
Dp do din ce Me heat mtg 
St. Louis Perpetual Insurance Company, 85. 
“4. Where a policy of insurance upon a 
steamer employed in inland navigation, after 
enumerating certain risks to be borne by the 
insurer, recites that, besides those particu- 
larly mentioned, the insurer will be answer- 
able for ‘all other perils, losses and misfor- 
tunes which shall come to the damage of the 
said boat, according to the general laws of 
insurance,” a loss resulting from a collision 
produced by the negligence of the officers 
of another steamer, though not an enume- 
rated risk, will be covered by the policy, be- 
ing one of the perils of the river. Ibid. 

5. The impossibility spoken of in the 5th 
section of the statute of the 6 March, 1834, 
relative to steamers, which declares “ that 
any accident except such as are impossible to 
be forseen and avoided, that may happen 
from racing, running into another boat,” 
&c., shall subject the owner to the forfeiture 
of insurance, &c., must be considered as an 
impossibility by reasonable intendment, ac- 
cording to the circumstances of each parti- 
cular case. Ibid. 

6. Where goods insured against fire are 
destroyed, the insurer is bound to pay their 
value at the time of the loss; if damaged 
only, he is bound for the difference between 
their value in their sound and damaged con- 
dition. "Where the goods are so much dam- 
aged as not to be saleable in the ordinary 
mode, a fair sale at auction made by the as- 
sured, after reasonable notice to the itisu- 
rers, or with their knowledge, may be con- 
sidered by a jury in estimating the damage, 
and in ascertaining the amount of the indem- 
nity ; but the price for which such d 
goods were sold at auction by the assured, 
without notice to, or knowledge by, the in- 
surers, of the sale, is not sufficient eyi- 
dence of the value of the goods in their da- 
maged condition. Hoffman'v. Western In- 
surance Company, 216. 

7. Where in an action of a policy of insu- 
rance containing the usual condition that, if 
there be any fraud or false swearing all claim 
under the policy shall be forfeited, there is 
a difference between the amount of loss 
sworn to by the insured ‘in his account ‘pre- 
sented to the insurers and that proved on the 
trial, such difference’ is not conclusive evi- 
dence of fraud and false swearing; but the 
burden of proving that the difference was’ 
the result of error, and not of an intention to 


defraud the insurers, is on the plaintiff, and, 
in the absence of any satisfactory explana-" 


tion, it must be considered as imposing on 
the insured a forfeiture of all claim under 


the . Ibid. i 
where in an action against an insurer 
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t fire to the prémises, the evi- 


for the defence is not required to be 
ll and conclusive, as would be necessa- 
support an indictment for arson. Ibid. 


"_ INTERDICTED PERSON. 


See Morteaer, 6, 7, 8. 


ae 


- 


INTEREST. 


» See Apreat,3. Artacumenr, 4. Bits 
or Excuaner, &c. 12. Conrracts, 7. 
Loan. Pantnersurp, 2, Payment 2. 
Sare, 15. Successions, 14. 


ets 
- 


‘INTERLOCUTORY JUDGMENT. 
See ApregaL, 1, 4. 


INTERPRETATION. 
~ 1. Areceipt given by an heir fora certain 


— 


_.sum “in fall payment of the principal and 
_ interest coming to him from a particular suc- 


cession,” will be considered, in the absence 
of any evidence of a contrary intention, 


48 extending to all his claims as heir of the 


deceased. C, C. 868. 
Haydelv. Roussel, 35. 
2. The report of a committee, presented 
with an ordinance, and adopted with it, may 
be regarded as a preamble, showing the cause 
and reason of its enactment. Second Mu- 
nicipality v. Morgan, 111. 
3. An ordinance, or law, is entire, when 
each part has a general influence over the 


1940 §4. 1942. 


_-rest. In such acase, if one part be void, the 


whole is void. . An ordinance, or law, can 


i) be partly good and partly bad, only where 


te 


as 
i¢ 

"ee 
ty 


a 


 Recebene 198... 5 


Mer 


the parts are in themselves entire, and dis- 
 tinetfrom each other. Ibid. 
__..4, Where the charter of a company au- 


é . thorizes it to establish a railway along a pub- 


: ee 
ay 


lic street to a particular point, and to runa 
_ locomotive on the road, the company will be 
entitled to make a turn-out from the main 
“track to communicate with a dépét erected 
_ by them near the terminus of the road, con- 
_ taining the machinery necessary for revers- 


ing the engine, &c., where no objection ex- 


= 


igta,tothe construction of a turn-out at that 
ticular point. Per Curiam: The right 
establish such a dépét results necessarily 

. the right to establish and maintain the 
road; but the communication with the main 
“tract must be subject to the police power of 
the municipality, and be so constructed and 
‘Used as to interfere as little as possible with 
the free use of the public way. New Or- 
“eans and Carollton Railroad v. Second Mu- 
_ 5. Inthe interpretation of statutes the 
intention of the lawgiver is to be deduced 


from a view of the whole, and of every part 
of the statute, taken together. Where in 
the preamble, orin any particular clause, an 
expression is used not so Jarge and extensive 
in its import as those used in other parts of 
the act, effect must be given to the larger 
expression. A statute should be so constru- 
ed, if possible, that no clause, sentence, or 
word shall be superfluous, void, or insigni- 
ficant. R dsv. Baldwin, 162. 

6. Any doubt as to the interpretation of a 
contract, may be removed by the construc- 
tion put upon it by the acts of the parties 
themselves. Wilcoren v. Bowles, 230. 

7. Where the meaning of a contract is 
doubtful, the intention of the parties may 
be inferred from the manner in which they 
have executel it. C.C. 1940, 1951. Par- 
rottv. Wikoff, 232. 

8. In the absence of any decisions of the 
courts of Texas, establishing the interpreta- 
tation to be put upon the third paragraph of 
the tenth section of the general provisions 
of the constitution of the Republic of Tex- 
as, which declares certain acts of the legis- 
lature of Coahuila and Texas, and certain 
grants of land made under them, null and 
void, its operation cannot be extended, by 
implication, to other grants than to those ex- 
aK described. Thorn v. Beamon, 270. 

9. The usage and practice under a statute 
may be resorted to in case of doubtful mean- 
ing, as a means for ascertaining the intention 
of the law-maker. Kernion v. Hills, 419. 

10. Where positive enactments of the 
Civil Code are at variance with the defini- 
tions which it contains, the latter must be 
considered as modified by. the clear intent of 
the former. Egerton v. Third Municipali- 
ty, 435. ne 

11. Where the laws and jurisprudence 
of a country are reduced into the form of a 
Code, without any clause of repeal, as was 
the case with the Code of 1808, the rule of 
interpretation must be, as in cases of suc- 
cessive statutes, not to favor a repeal by im- 
plication, unless in case of manifest repug- 
nance, Lyon v. Fisk, 444. 


See Bits or Excuaner, &c., 17. Fer- 
ry, 6. Huspanp ann Wire, 2. In- 
SURANCE, 3, 5. JuDGMENT, 4. Mort- 
eaex, 3. New Ornteans, 4. Sourery, 1. 


INTERROGATORIES. 
See Evipence, 9. 


INTERVENTION. 
See Courts, 10. 


JUDGMENT. 





1. To support the plea of res judicata the 





abr 
_ judgment must be between the same par- 
ties, and the cause of action the same. 
febvre v. De Montilly, 42. 

2. A judgment dismissing a bill in chan- 
cery, rendered on a demurrer which em- 
braced the whole merits of the case, will 
support a plea of res judicata. City Bank 
v. Walden, 46. 

3. A judgment, final as to the matters 
embraced by it, pronounced in an action be- 
tween the same parties, in the same quality, 
the demand being the same, and founded on 
the same cause of action, is conclusive be- 
tween them as to the object of the judg- 
ment. €. C. 2265. Such a judgment, 
though rendered only on one item of an ac- 
count, is conclusive as to thatitem. Succes- 
sion of Durnford, 92. 

4. Where the words of a judgment are 
ambiguous, it must be construed with refer- 
ence to the pleadings in the case, and to the 
jurisdiction of the court by which it was pro- 
nounced. Ibid. 

5. An action to annul a judgment must be 
instituted before the court which rendered 
it. David v. Cabouret, 171. 

6. A judgment has no force or effect, until 
signed by the judge. Consequently where 
a judgment, homologating an account pre- 
sented by the curator of a succession and al- 
lowing certain sums to attorneys and ap- 
praisers, was rendered before the adoption 
of the constitution of 1845, which prohibits 
such allowances (art 71), but was signed af- 
terwards, it must be reversed. The consti- 
tution of 1845 having gone into effect before 
the judgment was signed, the judge had 
ceased to have any authority to make such 
allowances. Succession of Asbridge, 206. 

7. Where a party against whom an order 
of seizure and sale has been issued, purcha- 
ses the ‘voperty offered for sale at twelve 
months edit, but fails to comply with the 
terms of the sale by furnishing bond with 
surety, and the plaintiff takes a rule upon 
her to show cause why the property should 
not be sold for cash, without appraisement, 
a judgment of the court making the rule ab- 
solute is not required to be signed. Sucha 
judgment may be executed, or be appealed 
from, though not signed. For v. Tio, 334. 

See AprEaL, 1, 4,¥. Puxapina, 17. 


JUDGMENT BY DEFAULT. 


The tacit issue made by a judgment by 
default, cannot be considered as a plea of any 
matter amounting only to a dilatory excep- 
tion. Act 20 March, 1839, s. 23. Fink 
v. Martin, 117. 


JURISDICTION. 
See Courts, 10. 


ryrore 


1. Acourt may, at the instance of a par- 
ty, order. a.case to be tried before a ¥ 
even after the trial had been commenced by 
the courtalone, Hoffman v. Western In- 
surance Co., 216. 

2. ere in an action, on an uncondition- 
al obligation for the payment of a specific 
sum of money, against a party who had been 
discharged as a bankrupt under the act of 
Congress of 19 August, 1841, the discharge 
is impeached on the ground of fraud, the 
defendant can only entitle himself to a trial 
by jury, by making the affidavit prescribed 
by sect. 24 of the stat. of the 20 March, 
1839. City Bank v. Banks, 418. 


See Huss. anp Wire, VII. 


JUSTICE OF THE PEACE. 


The second section of the statute of 1 
June, 1846, providing for the election of 
justices of the peace in the parish of Orleans, 
by the qualified voters in each district into 
which it subdivides the parish, is not a viola- 
tion of the 81st article of the constitution, 
which declares that justices of the peace 
‘shall be elected by the qualified voters of 
each parish.” The object of that article 
was merely to declare that the mode of se- 
lection should be by the people, instead of 
by the Executive and Senate. Second Mu- 
nicipality 'v. Schmidt, 387. 


See Courts, 4, 5. Evipence, 17. 


LEASE. 


I. Of Things. 

1. Plaintiffs leased a shop to a commercial 
partnership for a twelve-month, granting to 
the latter the privilege of renewing the lease 
for another year. It was stipulated that the 
premises should not be sub-let without the 
consent of the lessors. The partnership 
having been dissolved before the expiration 
of the lease, defendant. one of the partners, 
occupied the shop until the end of the year, 
when he notified plaintiffs of his wish to re- 
new the lease for the second year. The 
latter having refused to renew the lease, 
sued defendant to recover possession of the 

remises. There was no proof of any trans- 
er to defendant of the rights of 
ners, or of the partnership, in the ent 
torenew. Defendant having that the 
lease created a joint obligation, and that the 
‘other partner should have been made a par- 
ty to the action: Held, that the lessees, be- 
ing commercial partners, were bound in soli- 
do; that, independently of this, it would 
havé been useless to join in the action one 
who had ceased to occupy the premises, and 
set up no claim toa renewal of the lease; 
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p; and that, assuming that one part- 





rights under the lease, so as to 
the latter to claim the renewal for his 
a benefit, yet where no such trans- 
| __ fer is shown, neither partner can claim the 


renewal for his individual benefit. Geheebe 
v. met F 


2 ere the lessor of a house tacitly 
his lessee to continue in possession 
more than a week after the expiration of 
“year for which the original lease was 
the levse will be presumed to have 
renewed for the current month; but 
landlord may put an end to it, at the ex- 


a. the month, by giving the notice 
of fifteen days 


ibed by art. 2656 of the 
Civil Coa bia 
9 


Where the lessee of a building fails to 
the rent when due, he may be expelled 
the summary manner authorized by arts. 
2682, 2683 of the Civil Code. The lessor 
cannot be required to resort to a direct 
action to annul the lease. Van Renselaer 
% Holbrook, 180. 

/ 4.°A lessor may sue for rent, whether due 
or not, and seize provisionally the effects 
subject to his lien found upon the premises, 
where he has good reason to believe that 
nee will remove them, and that he may 
deprived of his lien, on making 

to those facts. C. P. 285,287. Wil- 
cozén v. Bowles, 230. 

«5. Where the rent of land leased for the 
ctiltivation of sugar is payable in a portion of 
the crop, it will be presumed, in the absence 
of aby express stipulation, that it was intend- 
ed that the sugar Pahibuld be delivered in the 
usual manner, that is, in hogsheads or bar- 
rels; and the lessee cannot claim any al- 
‘forthe cost of the hogsheads or 


Re wae @ lessor prays for a judgment 
_ forrent due and to become due, and for a 
dissolution of the lease, and the defendant 

‘ng the prayer for a dissolution, 

is judgment accordingly, the lat- 
Sabie condemned to pay rent coming 
er the dissolution of the contract. 
Ve a dissolution of the lease, 
at rendered in pursuance of 
he lessor of the right to hold| tank 
ae for rent which might have 

accrued. Sigur v. Lloyd, 421. 


ee eee ee 
Sf rn tear Sox Py 
t of the lessee r is bound to pay 
t unt Flag 94 leased, only in 
oh sds sustained by lessor in conse- 
ne he lessee’s hestag wine anather 
r which it was 
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a.” mee any at 


after the tion, transfer to | Ibid 


Code Napoléon, art. 1760, the lessee is lia- 
ble for such rent, in case of a dissolution of 
the lease produced by any fault on his part. 


8. A lessee cannot deduct from the rent 
the cost of an improvement not necessary 
to the use of the premises, and made by him 
without any previous application to the les- 
sor (C. C. 2664); and he is only entitled to 
remove improvements made by him, on leay- 
ing the premises in the state in which he re- 
ceived them. C. C. 2697. Ibid. 


See Insotvency, 10. Puieapune, 6. 


I. Of Labour. 


9. Where in an action by the master of a 
slave against the owners of a steamer, to re- 
cover the value of the slave, who had been 
hired to them and was not returned, the evi- 
dence shows that the slave was probably lost 
overboard, without any fault of defendants, 
plaintiff cannot recover. Per Curiam: The 
slave was at the risk of his master, and it 
would be unreasonable to exact any further 
proof of his loss, than the attending circum- 
stances usually afford in such cases. Dow- 
ney v. Stacey, 426. 


LIS PENDENS. 
See Pieapine, 8. 


LITIGIOUS RIGHT. 


The attorney of the plaintiff in an action 
pending on appeal, cannot purchase the claim 
of his client. Such a purchase, being of a 
litigious right, is null. C. C. 2422. Nor 
can he receive the claim fromt he plaintiff, in 
payment of a debt due to himself, C.C. 
2629. Copley v. Lambeth, 316. 


LOAN. 


1. Defendant obtained a loan from a bank 
prohibited by its charter from taking more 
than a certain rate of interest on any of its 
loans, on the condition of his executing a 
mortgage on certain property to secure its 
repayment, with the highest rate of interest 
which the chartér ofgthe bank allowed, and 
of his granting a second mortgage on the 


a third person. In an action to én- 
ces : © mortgage executed to secure the 
debt due by such third person: Held, that 
by requiring the second mortgage, the bank 
stipulated for something more than the pay- 
ment of the highest rate of interest allowed 
by its charter, that the stipulation was usu- 
rious and illegal, and that the mortgage to 





gan, 62. 


same propesty, to secure a debt due to the’ 


secure the debt due by such third person” 
cannot be enforced. Canal Bank v. Ha~* 
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2. The law creates an obligation to 
interest, only where the debtor is put in de. 
fault for the payment of the principal; and 
in such a case it runs only from the date of 
the default. Reid v. Duncan, 265. 

3. An agreement to pay a higher rate of 
interest than the law allows, being in contra- 
vention of a prohibitory law, is veid. CC. C. 
12. So an agreement to pay the highest 
rate of conventional interest upon a sum 
composed of the principal loaned and usuri- 
ous interest, is usurious. In such cases, the 
whole agreement as to interest is void, and 
none whatever can be allowed. Ibid. 

4. Money paid in discharge of usurious 
interest cannot be reclaimed. Ibid. 


MANDATE. 


1. Defendants employed plaintiff, a bro- 
ker, to sell certain property. Plaintiff com- 
municated to them the name of a person, 
who offered to purchase, but at a price less 
than defendants asked. The latter rejected 
the offer, and discharged the broker; but, 
shortly after, through another agent, sold the 
property to the person whose name was 
communicated by plaintiff, and for the price 
originally offered by him. Held, that de- 
fendants could not, by discharging the plain- 
tiff and consummating the negotiation through 
another, deprive him of his right to compen- 








sation for services which eventually enured 
to their benefit. Gottschalk v. Jennings, 5. | 

2. As a general rule, the whole service or | 
duty must be performed, before an agent can | 
claim any commissions; but cases may oc- 
cur in which he will be entitled to a remu- 
neration for his services in proportion to 
what he has done, although the business be 
not concluded, as where its completion was 
prevented by the act of the principal. Ibid. 

3. Where a bank in which a note has been 
deposited for collection, in case of non-pay- 
ment places it, for protest, in the hands of 
the notary to whom its own busines is uni-9 
formly intrusted, it will not be responsible 
for the failure of the notary to protest the 
note, or tw notify the proper parties. Hav- 
ing shown the same care and attention in the 
management of the bugihess entrusted to it 
which men of common prudence bestow on 
their own affairs, it is not answerable for the 
neglect of the notary. Baldwin v. Bank of 
Louisiana, 13 


4. A power to sell a slave must be in wri- 


ting, C. C. 2415, 2961, 2966. Stevens v. 
Wellington, 72. 

5. Where an agent empowered to. sella 
slave on certein terms, sells him on conditions 
less favorable to the principal, the latter will 





not be bound by his act, unless subsequently 
ratified. C.C. 2979, 2980." Ibid. ©. ~~ 


hands of an agent for the purpose of being 
sold, and the principal is nently yea 
a garnishee in an action against one of his 
creditors, and the facts warrant the 

tion that the agent must have been aware 
that his principal had been made a garnishee, 
his authority to sell must be considered. as 
suspended from service of notice on the gar- 
nishee. Ibid. 

7. A Some cannot pledge, nor give in pay- 
ment for his own debts, prope consigned 
tohim. Hadwin v. Fisk, ied 

8. Notice to ap agent is notice to the prin- 
cipal. Fetier v. Field, 80. 

9. Defendants authorized an agent to make 
certain purchases for their account, in these 
words: “ We authorize you to purchase for 
our account to the extent &c., and to.ship to 
our order, and to forward to us the shipping 
documents, when your drafts for the invoice 
amount will meet with due honor.” » The 
agent, having purchased in conformity to his 
authority, drew on his principals for the 
amount of the invoice, and sold the bill of 
exchange with the bill of lading attached to 
it. The holders presented the bill of ex- 
change for acceptance, but refused to deliver 
the bill of lading until payment of the bill of 
exchange. Held, that the drawees were 
bound to accept only on delivery of. the 
bill of lading. Little v. Blossman, 169. 

10. Where merchandize is shipped to a 
factor, with directions to sell it, and.a 
the proceeds to the payment of a bill drawn, 
by the owner in favor of the shipper for the 
repayment of an advance made by the lat- 
ter, the factor who receives the consignment 
is bound to comply with the conditions upon 
which it was delivered to him. _ He cannot 
apply the proceeds to the payment. of any 
debt due to himself by the owner. Farmers 
and Merchants Bank v. Frankl, 393. 

11. A cotton broker, to whom cotton had: 
been delivered by the vendor to be sold ata 
fixed price to some unknown principal, frau-* 
dulently obtained from the agent of a foreign: 
house an advance upon it, on agreeing to. 
consign the cotton to his principal for sale,. 
and on delivering to their agent bills of Ja- 
ding for it, made out in hisname. The lat- 
ter knew that the broker had not credit. .or * 
means to purchase the cotton on his own 
account. In an action by the vendor afiainst 
the broker, and the agent by whom thé 
vance had be en made, the cotton was seques- @ 
tered, and the principals of the latter inter- 
vened aud bonded the property, which was 
afterwards sold, aud the proceeds received » 
by ‘them. Field, that the delivery to the. 
broker was not a delivery under a contract. 
of sale t6 any principal for whom he a 
have been acting; that it merely invested . 
the former with possession as a broker, which 


6. Where property has been placed ii the | he ‘was ‘bound to ‘part ‘with in favor of his 





als payment of the price, and on 
. othe “eoltne that, on the supposition 
was he had no princi 


, he had only a pos- 
based on fraud, 


and, being known as 


roker, those who dealt with hin deait at. 


r peril, unless they put themselves in 
amunication with the owners ; that the 

of the cotton by the broker, was 

only an indication of the assent of the owners 
toa sale for cash in the usual course of busi- | 
ness; that, there being no evidence of a cus- 
tomamong shippers to employ brokers to 
advances on their shipments, the bro- 

ker bad no authority to pledge the property, 
which had been entrusted to him for another 
) ; that the case would have been dif- 
t, had the intervenors purchased and 


paid for the cotton in the usual course of | 


ness; and that the plaintiff is entitled to 
“recover the value of the cotton from the in- | 
tervenors. Leverich v. Richards, 348. 
_. 12. Where an agent has divested himself 
of all authority, by substituting another in 
his place, with the approbation of the prin- 
cipal, he cannot afterwards revive his ex- 
tinct authority, and bind the principal with- 
out the consent of the latter. C. C. 2997, 
2998, 2999. Saul v. Lalaurie, 401. 

» .13. An express authority is necessary, in 
order to bind another by the execution of a 
promissory note. . Avery v. Lauve, 457. 
‘See Birus or Excuance, X&c. 20. Cor- 

PORATIONS, 3. Evipence, 6, 12. Husz. 
“ann Wire, 12. Purper, 4. Quasi- 
Conrrract, 2. 


‘ MINOR. 


1.. The nullity of a receipt in full and dis- 
© given to a tutor, executed by a minor 
Steer her emancipation, by notarial act, re- 
from its not having been preceeded 
“by the rendering of a full account and the 
a of vouchers by the tutor ten days 
» a8 required by art. 355 of the 
Ei Code, is a relative, not an absolute nul- 
; and the act must have its effect, even 
eee the parties, until annulled in a di- 
- "rect action. Haydel v. Roussel, 35. 
dae i a On the representation of a natural tu- 
i t, the house in which she residés 
ith her minor children is falling into ruin 
the want of necessary repairs, and that 
has no pecuniary means to make them, 
burt, under the advice ofa family meet- 
a ay: opr unimproved property belong- 
: n _ing to the tutrix and subject to a legal mort- 
: > Sage in favor of the minors, to be sold, free 
~ of such encumbrance, for the purpose of de- 
expenses of the necessary re- 
ey the house. Fontenette v. Veazey, 


eas: 


r 
a Moatéacr, 1, 6,7, 8. Saxe, 33. Suc- 
_ CESSIONS, 19, 





| eaaiasia by which the mortgagor 





MISSISSIPPI. 


See ConsTiITUTION. 
Srarores, III. 


Orrences, &c. 5, 6. 


MORTGAGE. 


1. The general mortgage resulting from 
the registry of a judgment in the office of 
the recorder of mortgages, cannot, without 
the consent of the judgment creditor, be re- 
stricted to any particular real property, 
though free from encumbrance and more 
than sufficient to secure the debt. The stat. 
of 11 March, 1830, relative to tutors and cu- 
rators, gives no authority to any court to 
change or impair the security which the law 
givesto a judgment creditor. Hadwin v. 
Fisk, 43. 

2. The insertion ina mortgage, executed 
to secure a debt due bya third person, of a 
confesses 
judgment for the amount of the debt, and 
agrees, in case of its non-payment as provid- 
ed by the act, that the law, in such cases 
made and provided, may be strictly enforced 
and summarily put in execution,” is not evi- 
dence that the mortgagor intended to bind 
himself personally for the payment of the 
debt. The clause was intended merely to 
give the remedy by executory process against 
the hypothecated property. It does not 
authorize the taking-out of a fi. fa. against 
other property of the mortgagor, nor the 
registry of the act so as to operate as a ju- 
dicial mortgage. C.C. 3263. Canal and 
Banking Company v. Flagan, 62. 

3. The execution of a mortgage to secure 
the fulfilment of an obligation of a third per- 
son, gives no right of action against the mort- 
gagor personally. C. C. 3264. Whether 
the mortgagor intended to bind himself per- 
sonally, is a question of intention, to be de- 
termined by a just and reasonable construc- 
7 of the whole instrument. Ibid. 

No mortgage exists unless expressly 
ameaael: C. C. 3010. Ibid. 

5. No sale, whether judicial, foreed or 
voluntary, of property mortgaged to the Ci- 
tizens’ Bank of Louisiana, can, in any man- 
ner, affect the rights secured to that institu- 
tion by the 24th segtion of its charter, which 
declares that “all*property mortgaged to 
that corporation for any purpose, may be 
seized and sold at any time, according to law, 
in whosesoever hands or possession the same 
may be found, notwithstanding any aliena- 
tion thereof, or change of possession, by suc- 
cession, or descent to heirs, or legatees, by 
last will and testament, or otherwise, in the 
same manner as if the same was in posses- 
sion of the original mortgagor.” Act 1 
April, 1833). 24. Bertoliv. Citizens Bank, 
119. 

6. Art. 3302 of the Civil Code, which de- 
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clares that, ‘to prove that mortgages exist 
on the property of a tutor or curator of a 
minor, interdicted, or absent person, it shall 
suffice to record in the office of mortgages a 
certificate from the judge who appointed 
such tutor or curator, declaring the fact of 
appointment, and the amount of the appraise- 
ment by the inventory of the property con- 
fided to his administration,” does not exclude 
any other mode of proving, or making pub- 
lic such a mortgage; the object of that arti- 
cle is to relieve the judge from the necessity 
of furnishing, and the recorder from that of 
requiring, the highest evidence of its exis- 
tence. The inscription of the bond of a 
tutor or curator, reciting his appointment 
and the sum for which he is answerable to 
the minor, is sufficient; and the recorder 
will be responsible for any injury resulting 
from his omission to mention in any certifi- 
cate of mortgages furnished by him, the 
mortgage existing on the property of the tu- 
tor or curator, C. C. 3357. Sauvinet v. 
Landreaux, 219. 

7. The inscription in the office of the re- 
corder of mortgages of any act which con- 
veys to third persons knowledge of a mort 
gage, fulfils the object of the law, which is to 
give notice of the encumbrances upon im- 
movables. The notice is equally binding, 
whether the knowledge of the mortgage be 
derived from the inscription of the order ap- 
pointing the tutor or curator, from the certi- 
ficate of his appointment, or from his bond. 
C. C. 3315, 3316. Ibid. 

8. The mortgages in favor of minors on 
the property of their tutors or curators, are 
expressly excepted by art. 3333, from the 
provision of the Civil Code which declares 
that, the effect of the registry of a mortgage 
ceases after ten years reckoning from their 
date, unless reinscribed before the expiration 
of that period. Ibid. 


See Conrracts, 1. Evinence,2. Exe- 
cuTory Process. Huss. ann WIFE, 
9, 10.12. Loan,1. Minor, 2. Pre- 
SCRIPTION, 6. Rute To Suow Cause. 
Saxe, 20, 22, 23, 27, 32. Srquestra- 
Tion, 2;3. Surety, 2. 

>. 


ss 


NEW ORLEANS. 


1. The ordinance of the Council of the 
Second Municipality of New Orleans, of 
April, 1843, imposing a special tax on reai 
estate within the limits of that Municipality, 
was passed in violation of the laws defining 
the powers of the Council, and cannot be en- 
forced. Acts of 17 February, 1805, s. 6; 
10 March. 1834, s. 5; 8 March, 1836; 18 
March, 1839, s. 6. Nor can the two first 

- sections of the ordinance be enforced alone; 
being entire, aud some of its provisions ille- 


gl, the whole ordinance is void. Second 
unicipality v. Morgan, 111. Ea 

Mie 5th section of a cae of 4 
10 March, 1834, by fixing the penalty 
any delay“in the payment of taxes imposed 
by the corporate authorities of New Or- 
leans, divested the corporation of all discre- 
tion or power over the subject. Ibid. 

3. Since the passage of the act of 18 
March, 1839, s. 6, the Councils of the Mu- 
nicipalities of New Orleans have been pro- 
hibited from issuing, for the purpose of ool 
rowing money, any obligation having more 
than one year to run, unless specially au- 
thorized by the legislature. Ibid. 

4. The 5th sect. of the act of 17 Febru- 
ary, 1805, and the 2d, 5th and 8th sects. of 
the act of 8 March, 1836, in relation to the 
powers of the recorders in the city of New 
Orleans, must be viewed as if they formed 
part of one and the same statute, and be so 
construed that no clause, sentence or word, 
shall be superfluous, void or insignificant. 
Reynolds v. Baldwin, 162. 

5. Neither the second section of the act 
of 8 March, 1836, nor any other law, autho- 
rizes the recorder of a municipality in the 
city of New Orleans, to exercise the rights 
and privileges of an alderman, by voting in 
the deliberations of the Council where the 
members are not equally divided. Ibid. 

6. The provision of the second article of 
the ordinance of the Council of the Third 
Municipality of New Orleans, of 19 May, 
1846, imposing a fine on the owner of any 
animal found astray, is a legal exercise of 
the power vested in the Coyncil, Third 
Municipality v. Blunc, 385. 

7. The ordinance of the General Council 
of New Orleans of the 3 February, 1845, 
imposing a tax on retail dealers, is not ill 
nor unconstitutional. Second Munici 
v. Schmidt, 387. 

8. Where an ordinance of the Council of 
the Second Muricipality of New Orleans 
has been returned by the mayor of the city 
with objections, the concurrence of two- 
thirds of the members of the Council pre- 
sent at the meeting at which the mayor’s 
objections are first brought to the notice of 
the Council, is necessary to give it the force 
of law. Stat. 17 February, 1805, s. 6. The 
question of persisting in the ordinance, must 
be determined then ; it cannot be adjourned 
toasubsequent meeting. Opening of Robin 
street, 412. " 


See Privi.eee. 


NEW TRIAL. 


Action by the owner of a slave against a 
steamer, to recover damages and the penal 
ty imposed by the stat. of 25 March, 1840, 





for carrying a slave out of the State, contra- 


es 
id to have been taken 
out of the © was stated in the petition to 
be named George. A new trial having been 
_ applied for, on the ground that plaintiffs at- 
_ torney was not aware, at the time of insti- 


on a re-sale of the article, in epneeguanee of . 


| its being of an inferior quality. 


4. Where in collision between steamers — 
there was fault, or want of care, on both 
sides, or no fault on either side, neither can 
recover from the other. Myers v. Perry, 
372. 

5. In determining whether a collision on* 
the Mississippi occurred in one or the other 


uting suit, that the slave was known by | of two contiguous States of which it forms a 


name, it was granted, with leave to 
end the pleadings, the judge believing, 
from the testimony, that the slave was known 
the two names, and that, with the ex- 
ed testimony, plaintiff could establish his 
. Held, that the new trial was correct- 
ed, and that the amendment of the 
did not alter the substance of the 
md. Holmes v. Steamer Chieftain, 136. 

See ArPpRral, 2. 


_ NOVATION. 


Where plaintiff alleges that a bill of ex- 
ge drawn by a third person on a fourth, 
ible to plaintiff’s order, but not endorsed 
fondant, was received by plaintiff, from 
in discharge of a debt due by the 
tter, it be considered a novation of 
he debt (C. C. 2185); and, in the event of 
he nt yyment of the bill, defendant can 
‘be made liable on proof of his know- 
dge, at the time of the transfer, of the 
thiessness of the bill. Murdock v. Cole- 


NOTARY. 


er, Avraentic. Birts or Ex- 
gx. &c. IV. Costs. Huszanp 
1x, 4. MAnpare, 3. 


‘OFFENCES AND QUASI-OF- 
a> 4 = FENCES. 

L. The owners of a steamer are liable for 

damage done to another vessel, by a collision 

uced by the negligence of the officers 

_ ‘and crew of the steamer. Martino v. Boggs, 

war 

spector of pork is responsible per- 

want of ordinary diligence in the 

of his official duties. Tardos v. 

W “an inspector certifies a 

lity of pork is of a certain quality, he is 

ally responsible not ay We be being 

t the date of his certificate, but for its 

aaining so for the | of one during 

1 the article is lly expected to con- 

i in that condition, if properly taken 

the pu r may recover 


n in co any loss sustained, 


} 
| 





| boundary, the middle of the river must be 


taken as the boundary line. Ibid. 

6. In the absence of any law, an estab- 
lished usage among those engaged naviga- 
ting the Mississippi with steamers, must be 
considered in determining questions of fault 
or negligence in the management of the 
boats on that river. Ibid. 

7. In case of the collision of two steam- 
ers, the actual injury sustained at the time | 
and place of the injury, is the measure of 
damages. The damages must be confined 
to the immediate and direct consequences of 
the occurrence. Ibid. 


See Evipence, 30. Exercurion or Jupe- 
MENT, l. 


ORDINANCE. 


See INTERPRETATION, 2, 3. 


LEANS, l, 6, 7, 8. 


New .Or- 


PARTITION. 
See Succegssions, 1, 18. 


PARTNERSHIP: 


1. A partner in commendam is responsible |. 
to the creditors of the partnership, for the 
amount of the capital he was bound to con- 
tribute. Where his portion of the capital 
has been withdrawn, they may proceed 
against him by direct action. C. C. 2813. 
La Chomette v. Thomas, 120. 

2. Where no time is stipulated in the con- 
tract of partnership for the payment of the 
amount to be contributed by a partner iz 
commendam, the latter will be responsiblé to 
the creditors of the partnership for interest 
on the amount unpaid only from judicial de- 
mand. De Lezardi v. Gossett, 138. 

3. After the dissolution of a partnership _ 
any one of the creditors may sue the suc-_ 
cession of a deceased partner in commendam, * 
without making the’other creditors parties, © 
and may obtain judgment for the amount of . 
his claim, to be paid out of any balance due™ 
by the deceased on account of the capital . 
which he bound himself to furnish ; but ~ 
where, in such a case, the petition admits _ : 
the existence of other creditors, and the ~~ 
amounts due them, from which it appears “* 
there will be a deficiency of assets, and an ~ 


> 





‘unconditional judgment in favor of the plain- 
tiff might do them irreparable injury, the 
court, in the absence of any provision of law 
for such a case, under the powers conferred 
by art..21 of the Civil Code, will resort to 
proceedings analogous to those by which the 
courts of other States have reached the 
equity of such cases, and will order a gene- 
ral administration of the amount due by the 
deceased, for the benefit of the creditors of 
the partnership. Ibid. 

4. Under the system of jurisprudence 
established in those States in which the com- 
mon law prevails, a sheriff may seize, under | 
an execution against a partner individually, | 
all his interest in the partnership property. 
subject to the prior rights and liens of the 
other partners and of the creditors of the 
partnership. The creditor may, after the| 
seizure and before the sale, institute pro- 
ceedings against the other partners to ascer- 
tain the amount of the interest seized; or 
he may cause a sale to be made, and leave 
it to the purchaser to ascertain it. Beamon 
v. Thomas, 382. 

5. Where an immovable is purchased by 
a commercial partnership, the parpers be- 
come joint owners, and none of them can 
alienate it without the consent of the rest. 
But where such property is sold by one of 
the partners, for a consideration which 
enured to the benefit of the partnership, and 
the other partner, though informed of the 
sale, makes no objection to it, he will be 
considered as having ratified it. Weld v. 
Peters, 432. 

6. A partnership may be contracted to 
take effect at a future time, or upon certain 
conditions. Avery v. Lauve, 457. 


See Arrest, 3. AttacumentT, 5. CurtTa- 
tion, 1. Evipexce, 7. Lease, 1. 
Pureapine, II. 


PARTY. 


See Arrreat, 6, 13. Bints or Excuanee 
&c., I. Evipence, [X. Leasz, 1. 
Pueapine, II. 


PAYMENT. 


1. Payment to a person, to whom it was 
understood by the vendor at the time of the 
sale that the price was to be paid, made be- 
fore the authority of the-egent is revoked, 
will discharge the purchaser. Marsh v. 

‘orest, 7. 

Where by agreement between the ma- 
ker and holder of a note, executed for the 
principal of a loan and for a certain amount 
of Loomer oy ayd poi noche. it wor 
stipulated that the proceeds of property ship- 
ped to the latter should be applied to the 
payment of the note, the payment must be 

62 








payment of interest is s 


as usurious, the creditor wi ’ 

retain the amount imputed to the 

of interest. Reid v. Duncan, 265. 
See Ritus or Excuaner &c., 2, 


PETITORY ACTION. 


See Evipence, 4. 


PLEADING. 
I. Form of Action. 


1. Compensation for the injury sustain- 
ed by a purchaser in consequence of 
defects in the thing sold, can only be recov- — 
ered by a redhibitory action, or by the action’ 
quanti minoris. Richardson v. Johnson, 389. 

2. Where particular forms of action are 
prescribed by law for the redress of inju- 
ries, they must be complied with. id. 

3. Plaintiff alleged that he purchased & 


slave from defendant, for a certain price, — 
fully guarantied, but that the slave was af- — 


fected, at the time of the sale, with a per-— 


manent defect of vision, rendering him ab- _ 


solutely useless; that he did not 

the defect until he had removed the slave to 
Texas; and that he would return him and 
pray for an entire recision of the contract. — 
but that he is prevented by the laws of the 
United States. He alleges that the slave 


has been of no value, but an expense to him. * 


He prays that, as a means of doing him jus- 
tice in part, defendant be condemned to re- 
fund the price, with interest, &c., and for 
general relief. On an exception to the peti- 
tion as insufficient in law: Held, that before 
plaintiff can recover the price, with interest, 
he must have made a tender of the slave, 
and have caused the sale to be rescinded ; 
that the action was not intended to be an ac- 
tion quanti minoris, and cannot be consider- . 
ed as such; and thut the petition must be 
dismissed. Ibid. ; 


Il. Parties to Action. 


4. Where a slave hired by the owners of 
a steamer, loses his life in consequence of 


accident produced by the neglect of the of- 


ficers of the steamer to comply with the 10th ~ 


sect. of statute of 6 March, 1834, preserib- 


ing certain precautions to be observed to 


avoid collisions, the owners of the 

will be responsible for the value of the ¥ 
and in an action against them cannot 
require that the officers and crew of the 
should be made parties, on the 


ble. e@ owners of steamers e 


transporting personal property for hire are 


gs Hy 
round tas 
the obli tion is ez delictoand allare j i A 


ey 
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rs, and bound in solido in 
growing out of the busi- 
i v. Sellick, 
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3) Suenirr, 1. Infra, 14. 
> MIL Action, Wisere to be brought. 


1, removed to New Orleuns, 
‘engaged in trade. 


», a declaration of his intention to preserve 
his original domicil. It was proved that he 
oe eight. months of encir year, or the 
“Dusiness seuson, in New Orleuns, and the 
‘remaining four months in ‘the parish from 


o ‘which he had removed, and where he still 


. 
. 


‘S 


6. “Where, in answer to an action by the 


“Yetained an interest in a partiership. He/d, 
Bry defendant might be sued in the parish 
leans. Judson v. Lathrop, 78. 

* IV. Petition. 
See Lease, 6. 
V. Answer. 


rs of a partnership to recover posses- 

n of property retzined by defendant after 

expiration of his lease, the latter admits 

he leased the premises of the plaintiffs, 

‘ forth in their petition, it is a waiver of 

Bs ht to take advantage of any variance 

een the pames of the persons stated in 

‘the petition as composing the partnership, 

Seni’ stated in the lease. Geheebe vy. 
by, 17. 

Ge answer praying for an amendment 

“of the judgment below, filed on the day on 


“which the case was fixed for trial, is too late. 
“C..P. 890. _Haydel v. Roussel, 35. 


‘8..To support a plea of lis pendens, the 


eause.of action in the two suits must be al- 


" _ deged and shown to be thesame. City Bank 


». Walden, 46. 
2. A plea by the defendant, in an action 


Wirz, 14. Partyensuir, | 
| 
| it is uot to be presumed that they kept books 


| of account ; aud if defendant considered the 


Defendant, who was domiciliated and |" °wledge of the dates, or manner. of the 
business as a. merchant in w country | P?Y™ents, material, he might have sought a 
where he | discovery by propounding interrogatories to 
At the time of| 
he filed in. the office of the parish | 


‘ i . ; 
ee ee eee eee webs. ounn | signature shall have been proved after his hay- 


y “X ‘ 


7 - a ad 7 ~ - »* . . - » . » mA 
as a milkman, credit is given to defendant 
for a certain amount, he cannot refuse to 
answer the petition until plaintiff files a de- 
tailed account of the payments, composing 
the amount for which credit was given, Per 
Curiam: From the character of the parties 


the plaintiff. King v. McGovern, 172, — 
12. Article 326 of the Code of Praetice, 
which declares that a “defendant, whose 


|ing denied the same, shall be barred from 


| 


every other defence,” does not upply,to an 
| udministratrix, who, when sued on a note 
jalleged to have been executed by the de- 
| ceased, denies the signature to be gebuine. 
| The party by whom an instrument was sign- 
ed, must be supposed to know his own sig- 
nature; but the supposition does not apply 
to an administratrix who may never bLuve 
seen him write. C. P. 324. C, C. 2240. 
Bradford v. Cooper, 325. 

13. In an action by J. P. L——, against 
certain persons as owners of the steamer 
R., defendants filed an answer in these 
words: “J. P. L v.§ etal., own- 
ers of the steamer R. The defendants in 
the above entitled suit” &c.. setting forth 
itheir grounds of defence. There was no 
|Special denial of their being the owners. 
| Held, that there was such an admission of 
| their ownership as rendered further proof 
unnecessury. Lacoste v. Sellick, 336. 


See AttacumeEntT, 3. Briuis or Excuaneg, 
&c.,5,10. Citation, 3.. Lis Pexpens. 


VI. Amendments. 


14. Proceedings under the statute of 25 
March, 1840, to recover damages, and the 
penalty imposed by that statute, on the mas- 
ter and owners of any steamer, or other ves- 
sel, on board of which any ‘slave shall have 
been found without the written consent of 
| his owner, may be in rem. The statute hav- 
ing granted a privilege upon the steamer Gr 








- gommenced by attachment, that the claim vessel for the damages and penalty, the omis- 


: | on was not owned by the plaintiffs at 
ie time when the suit was commenced, is not 
ha plea as is required to be pleaded in 
limine litis.. Blanchard v. Grousset, 96. 
6510. Where a sheriff, on whom a rule has 
n taken to show cause why he should not 
pay-over to the plaintiff the proceeds ofa 
fale made by him under a fi. fa., makes no 
ception to the summary form of the pro- 
leding, but.answers to the merits, no ob- 
ion to. the form of 
ae appeal. Le 

“11. Where in an action for wages due for 
services rendered to defendant by plaintiff 


prone can be 
@uf v. Merle, 144. 


‘sion to state the names of the master and 
‘owners will not prevent the plaintiff from 6b- 
| taining judgment and execution. C. P. 290, 
291. But where the master and owners ap- 
| pear and disclose,their names, and except 
| to the,petition on the ground of its not hav- 
| ing stated their names, plaintiff’ may amend 
| by making them parties, and he may have. 
judgment both in rem and in persnam. 
Holmes v. Steamer Chieftain, 136. “4 

15. A plea of payment will not preclude 
the defendant from subsequently pleading 
any act of the plaintiff, by which the debt 
may have been extinguished. Per Curiam: 





’ % af 
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Yourts of the first instance have full power { as wring See re mado hinsel epcuail 
pati SE ah amendments of the Piond. for the amount of the note. “Ibid. ~ ™ 
ings, as they may deem conducive’ to the| 6. Where a note de as a pledge 
better administration of justice. The only | not accounted for, and it is shown that 
positive rule they are bound to follow, is that | maker was solvent for some time its 
contained in art. 420 of the Code of Prac- | maturity, ‘the pledgee will be responsible for” 
tice. Adlé v. Metoyer, 254. itsamount. The note must be presumed to 
16. Amendments to pleadings should be| have been paid, or its amount lost by the” 
allowed only in fartherance of justice. Pen-| neglect of the pledgee. “Ibid. ms ee 
ny v. Parham, 274. 7. Acts of pledge passed by the, cashier 
17. Where one who has sued on a note | ofa bank in this State, are not required to 
allages, in a supplemental petition, that, pre- | be attested by witnesess, nor to be registered 
viously to the institution of suit, a judgment | in the office of a notary, to have effect against: 
had been rendered on it in another State, | third persons. C.C.3126. Hubert. Cre- 
the suit must be dismissed. The note hav- | difors, 443. ty 
ing merged in the judgment, plaintiff should See Manpare, 7, 11. 
have sued on the latter. He could not 
amend his petition by alleging a fact which POLICE JURY. 
destroyed it. C. P. 419. ‘Oakey v. Mur- 
phy, 372. See Ferry, 2, 3. 


POSSESSION. 


PLEDGE. : 
; ; , A party cannot change, by his own act, 

1. The syndics of the creditors of an in-| the nature and origin of his possession. ‘CG 
solvent by whom bank stock had been pledg- | C. 3480. Phelps v. Hughes, 320. 
ed to secure the payment of a loan, cannot a Eb P 
resist the right of the creditor to have the Ke fom | 
stock sold for the re-payment of the amount 
Joaned, on the ground that the sule could on- | PRESCRIPTION. 
ly be made at a great sacrifice. There is| 1. Where the right to exact payment of 
no alternative, but to redeem the stock by | a note is made to depend upon a condition, 
paying the debt for which it was pledged, or | prescription will not commence until the 
to sellit. Rasch v. Creditors, 31. condition has been fulfilled. Prescriptiofi~ 

2. A debtor, by an act executed after se- | does not begin to run until a right of action 
veral executions issued against him had been | has accrued. Guenov. Soumastre, 44. °'* 
returned ‘‘no property found,” pledged to| 2. The action given to a creditor by seét. 
his creditor a claim against a third person, | 7, ch. 3, tit. 4, book 3 (arts. 1963 to 1989), oF ~ 
then insuit. The pledgee did not intervene | the Civil Code, to avoid contracts made to 
in the action, but permitted the pledgor to | his prejudice by a debtor—the Actio Pauls- 
prosecute it. H2/d, that as the act of pledge | ana of the Roman law, is prescribed by one 
Was executed under suspicious circumstan- | year, to be counted, if brought by acrediter’ 
ces, and the evidence of debt not placed in | individually, from the time he obtained judg- 
possession of the pledgee, the pledge was | ment aguinst his debtor—if by a syndic, or 
void. Succession of Hiligsberg, 340. | other representative of the creditors callet- 

3. A pledgee is bound to take that care | tively, from the day of his appointment. 
of the property pledged which a prudent | The object of this action is to set aside eon-’ 
person (diligens palerfamilias) would take of | tracts made with the consent of the parties 
his own. He is not bound to use the utmost | and havinga real existence, but which the 
diligence. Commercial Bank v. Martin, 344. | law will not permit to be an impediment fo 

4. Where it becomes uecessary for ajthe recovery of the creditor's debt, unless 
pledgee, in the exercise of the diligence re- | he shall be | pines vee from lapse of time, fo 
guired of him, to employ an agent on uc- | have waived his right to have them avoided. 
count of his particular profession and skill,| There isno similarity between this action 
he will not be responsible for the neglect or | and the action to have a simulated sale dé- 
Misconduct of the latter, where reasonable | creed tobe such. The latter is not barred 
care was shown in the clivice of the agent, | by the prescription established by art. 1989. 
as to his skill und ability. Ibid. Sect. 7, ch. 3, tit. 4, book 3, of the Civil 

5. Where the pledgee of a note after ob- | Code, does not relate to simulated or pre- 
taining a judgment on it, and taking out a fi. | tended agreements. Cammack v. Watson, 
Ja. which was returned unsatisfied, omits to | 132. . ; ‘2 
sue out a ca. sa. against the debtor, he will| 3. The action for arrearages of rent du 
not, in the absence of any proof of injury | under acontract of rente fonciére, is 
from such omission, or of any request by the | scribed by three years. C.C. 3503. St 
‘pledgor to take out a ca. sa., be considered | Canonge, 209. ‘ 
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u while he acted as ex- 

“1360. _ Doriocourt v. Ja- 

§. Where:prescription is pleaded in the 

Styrene Court, the party against whom it 

oA the case to be remand- 

eo on the issue thus made. City 
- ibs veishaoe, Johnson, 246. 


~ @) GeWhere notes secured by mortgage 
Ghote ine prescribed, the erndinore of the 
‘mortgagor may claim the benefit of the pre- 
»C. C. 3429. Nor can any rights 
“eequired by the creditors by the completion 
sub the prescription, be affected by a subse- 
acknowledgment of ed debt by the 

‘Larthet v. Hogan, 330. 

The right of action ‘of the holder against 
tee drawer of a check payable to ‘order, 
‘drawn bya bank here on a bank in another 
State, is by five years, from the 
oe when the check was payable. C. C. 
Harman v. Claiborne, 342. 


ieee of a check on the books of 


‘as unpaid, does not interrupt pre- 

running in his eee i Tie: 
sscription is interru y @.cessio 
Westy. Cre- 


"" aoe of A stparsbenk enprain for 
8 is a e "Er one 
Po. i Sel the Civil Code, 


ment of the are prescribe 
‘ et Arts. 1989, 

| hoes Civil Code are not appli- 
uch action . Jones.v. Crocker, 440. 
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oth 1,5. Faravp,1. Hussanp 
“‘Inguncrion, 4. LEasE, 
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‘Privilege given to the municipaliti 


“ane 


. pe ied . 
| municipality, it will be pressed st 
sby | roll. was returned by the day fixed 4 


.| the latest period for its return, a 















































the tax. 

will be considered as having become due from 

that day. Stat. 6 March, 1840; ss 1,'+ 

Succession of Canonge, 209. 

See Execution or Jupement,2. Roce 
vo Snow Cause. Sate, 11, 12, 26. ° 


PROCESS, SERVICE OF. 
See Arrorney at Law. 


PROVISIONAL SEIZURE. - 
See Leasg,*4. 


QUANTI-MINORIS; ACTION OF. 


See Purapine, 1: Saxe, 13. 4 


~ QUASI-CONTRACT. 


1. Where an agreement is without cause 
or consideration, or, what is the same thing, 
where the cause is false, the agreement 
and the contract based on it, are null. C. 
C. 1887. Money paid under such-an agree- 
ment may be recovered back, by the action 
eondictio sine causa. Mouton. Noble, 192. 

2. One who lends to an agent money for 
his private use, and receives from him, as 
security for its repayment, a pledge of a 
claim against a third person, known by the cig 
lender to belong to his principal, the amount oh 
of which he afterwards receives, will be 
bound to account to the principal for ite 
amount. C..C. 2273, 2279.. Reeved vi 
Smith, 379. 

3. The owner of certain slaves on whom 
an execution had been levied, having refused 
to deliver them to the marshal, the latter sold 
them, announcing that the purchaser must 
assume the risk of finding them. In an ac- 
tion by the purchaser against the owner, to 
recover the slaves, with damages for their 
detention: Held. that no evidence havi 
been offered to. show that the owner ha 
been put in default before the institution of 
suit, she is responsible for their hire, as da- 
mages for her failure to deliver, only from 
the judicial. demand. Rideau.v. Boruit . 
409. 











. agi 
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See Loan, 4. 





QUO WARRANTO. 


1, The remedy by writ of guo warranto, 
authorized by the Code of Practice, is not 
confined to cases of usurpation of office on- 
ye It is also the proper remedy in case of 

usurpation of a franchise, as where it is 
alleged that a party claims, without authori- 








tty, to exercise the rights, duties and privi- 


leges of an 
8. 22. °C. P. 789, 
ws of this State: 
netion between the di 
known to the common law. Rey- 
‘Baldwin, 162. 
The provision of art. 870 of the Code 
ctice that, when the court shall, on a 
of quo warranto, declare the person 
t whom it was issued not qualified to 
fill the place of which he performs the du- 
ties, it ** shall direct the corporation to pro- 
ceed to a new appointment,” means only 
that such an order shall be made when a new 


appointment is necessary. Ibid. 


RECISION, ACTION OF. 
See Sauz, V. 


P. 
) 


7605, 
The la 
distinction 
nolds v: 
.. 
of Pra 
writ o 
agains 


RECOGNITION. 
See Contracts, 1. Sauz, 30. 


RECORD. 
See Arrzat, III. Evipence, 23, 28. 


REDHIBITORY ACTION. 
See Pieanping, 1. 


REGISTRY. 


One in possession of Jand purchased at a 
succession sale, whose title has been duly 
registered, cannot be affected by the fact 
that the sale to the deceased, made sous se- 

ing privé, by a party then in possession, was 
never registered. Per Curiam: The ob- 
ject of the registry law is to make apparent 
the ownership of property, and whenever 
such ownership appears on the public re- 
cords, by proper titles, that object is attain- 
ed; notice is thereby givea, and no person 
ean be deceived. Stockton v. Briscoe, 249. 
Sée Husz. anpj Wire, 6. Morrteager, 1, 

2, 6,7, 8 Rent. Saxe, 2. 


REHEARING. 
See Arrrat, 19. 


REMANDING CAUSE. 


See Aprrat, 7; 15,16, 17. Prescnrip- 
TIoN, 5. 


RENT. 


“The rent reserved in a contract of rente 
foneiéré’is 1 perpetual charge imposed on, 
and inherent in, the property itself, which 
follows it'into whatever hands it may pass. 
GC. C. 2757, 2758, 2763. The recourse of 
the owner of the rent, upon the property 





alderman. Act of 17 Febraary, 


alanl cease by which the rent 
was reserved. Succ. Canonge, 209.) 5". # 


Paresckirtion, 3. rome 


RES JUDICATA. 
See Jupement, 4. 


AO 


RULE TO SHOW CAUSE. 


Where the property of one ‘elastin 
a judgment has been open to 
be subject to privileges or enti- 
tled to a preference over the j A 0 macinec 
ditor, the latter may, by arule to show cause, 
as incidental to the proceeding had forthe. 
purpose of selling the property, call upon 
those claiming such privileges or mortgages, 
to show cause why they should not be erased. 
The seizing creditor cannot be required to 
resort to a direct action against persons held- 
ing such privileges or mortgages. Larthet 
ve Hogan, 330 . 


SALE. ie . 
I. Requisites of the Contract. ~ 


1. A sale of moveables, unconditional 6f 
its face, not accompanied by delivery, is sae 
as to third persons. C.C. 1916. 
ditors of the vendor may treat the sale as & 
nullity and seize the property under a fi. Si 9 
without resorting to an action to anvul the 
sale. ee 3, 4 Jorda v. Lewis, 59." 

2. Asale of aslave, accompanied 
very, has effect, as to third persons, vis 
the date of its registry. Such a sale, unac 
companied by delivery, is without dite" BA 
against third persons. C. C. 2417. Stevens 
v. Wellington, 72. 

3. The sale of a thing belonging to aioth= 
er isnull. C.C.2427. Beaumon v. Tho- 
mas, 284. 

4. Plaintiff's husband conveyed to 
plantation, slaves, and moveables, a 
at acertainsum. The act recited 
was made in order to replace an a 
paraphernal property converted by aa 
band to his own use, equal to about one . 

of the estimated value of that conveyed to 
her; that the wife, being, for the amount of — 
her paraphernal , the oldest 
gage creditor usband, ac 
with a onde at her cote ont ; 
against the 
her husband, it being ex capreety 
that the conveyance 
null, if tee aflere ahead Be wo etnny 


rights as first mortgage creditor, 













| the amount of her para- 
operey to oatbed by urea @acharge 
Rierey: dl by br to discharge 
i rher mortge ges on the property. The 
feclareS that the wife thereby assumes 
ndministration of the property. A judg- 
ent creditor of the husband having seized 
portion of the gathered crops made on the 
plantation by the wife, she enjoined the ex- 
ecution: Held, that the contract was one of 
- ale; that béing between a husband and 
Wife, and not included in any of the excep- 
tions mentioned in’ art. 2421 of the Civil 
_ _Codeyit is, as to third persons, absolutely 
; mee the stipulation by the wife in re- 
in tothe Amount to be applied to the dis- 
eharge of the subsequent mortgages, wheth- 
_ sr she be considered as having thereby bound 
__ Herself personally to discharge them, to the 
mount of the excess of the appraised value 
over her'claim, as a part of the price, or not, 
Cantiot be! separated from the rest of the 
Contract, and being illegal, vitiates the whole; 
thatif the wife be considered as having con- 
_ tfacted’a sale and bound herself personally 
todischarge the mortgages as a part of the 
vee the stipulation is prohibited by art. 
1 of Civil Code, which declares that a 
Wife cannot bind herself for her husband, nor 
conjointly with him, for debts contracted by 
him ‘before or during the marriage; that if 
considered as ‘not having reliquished her 
mortgage nor bound herself personally, the 
ceptract is illegal, as its effect would be to 
her to receive the fruits and revenues 
if property of three times the value of her 
and which would otherwise have been 
received by the husband as a fund for. the 
yment of his creditors, while the whole 
mpital of her claim would be reserved as an 
r incumbrance: and that the sale, be- 
absolutely null as to third persons, the 
foperty never ceased to be community pro- 
brty, and was liable to seizure by any cre- 
or of the hushand, without resorting to a 
staction to annul the sale. Spurlock v. 
Wainer, 301. 


bs: eb. An act of sale, made by a sheriff for 
ae pres sold under an execution against 
- & chure 
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corporation, which describes the 
; erty as ‘the unsold pews of said Roman 
WVatholic Church of St. P——, say ninety 
r or’ or less,”. can convey no title to the pur- 
haser, on account of the vagueness and in- 
ficiency of the description of the objects 
id. =McGary v. Dunn, 338. 
¢GsA promise to purchase an immovable 
ve, not reduced to: writing, und unac- 
mpanied by delivery, is void. C. C. 2255, 
0; 2437. » Michel v. Dolliole, 459. 


s Huss. Ann Wiré, 8 13. ‘Liticrovs 
Bicut. Manparz, 5, 6, 9, 11... Part- 
PY ~ H P. * : 


Wel gare st ae 





















































































es ae JL, Warranty. 1 ae 

7. The purchaser of a steamer, who alle- 
ges that he has been evicted by order of a 
court of competent jurisdiction for debts se- 
cured by lien and privilege contracted by his 
vendor previous to the sale, cannot claim 
restitution of the portion of the price 
paid by him, nor retain the balance, where 
he had at his disposal adequate proof to re+ 
pel the claims on which the alleged eviction 
was effected, but which was vot heard sole¢ 
ly becuuse the only judge present, who had. 
authority to grantan injunction applied for 
by the purchaser, had been counsel for ous. 
of the parties and would not act on the aps 
plication, and where the vendor was nota 
party to the proceedings, nor notified of 
them. A vendor is not answerable, under 
his warranty, for a failure of justice result- 
ing from such* an accident. C. C. 2494, 
Cockerell v. Smith, 1. . 

8. Where the vendor is ignorant of the 
vices of the thing sold, he is only bound to 
restore the price, and reimburse the expen- 
ses occasioned by the sale and those iucurred 
for the preservation of the thing. ° C. Cs 
2509. Funeral expenses, when the slave 
has died, and the costs of suit and fees of 
counsel employed in the redhibitory action 
instituted by the purchaser, are not inclads 
ed among the charges to which the vendor , 
is, in such cases, subjected. It is only where 
the vendor knows the vice of the thing sold 
and omits to declare it, that he is answera- 
ble in damages. C. C. 2523. Fuentes v: 
Caballero, 27. 

9. Where a judgment of the Supreme 
Court directs a judge of probates, in the 
settlement of the accounts of the curator of 
a succession, to allow the latter a credit on 
his account, on the day of his eviction from 
property sold to him by the deceased, for an 
amount awarded to him as damages for such 
eviction, ‘and to close the account and give 
judgment according to law,”’ but is silent as 
to interest, no interest can beallowed. The 
allowance of interest is not a necessary con- 
sequence of the entry of the credit at a par- 
ticular date. Succession of Durnford, 92. 

10. A vendor does not warrant against an 
apparent defect which might have been dis- 
covered by simple iuspection, unless it-he 
shown that fraudulent means were used by 
him to conceal it at the time of the sale. °C. 
C. 2497,1841. Richardson v. Johnson, 389. 


See Eviprence, 20. 
Ill. Privilege of Vendor. 


11. Plaintiffs having sold certain merchan- 
dize to defendants for cash, on the failure of 
the Jatter te pay the price, commenced an 
action aguinst them, within eight days from 
the date of the sale, to recover the price, 











with a privilege as vendors upon the r- 
ty or its proceeds. The property, which 
had been shipped. was sequestered. Acre- 
ditor of the defendants, to whom bills of ex- 
change drawn upon the shipment had been 
sold, and to whom the bills of lading had 
been endorsed and delivered previously to 
the commencement of the action, interven- 
ed. claiming the property. It was proved. 
that the defendants were in bad credit at 
the time thatthe bills of exchange were sold 
to the intervenor, who tookthem in payment 
of a pre-existing debt, paying the defendants 
the difference between their amount and that | 
of the debt due to him ; that, according to 
the course of trade in the place where the 
transaction occurred, bills of exchange drawn 
on a particular shipment, accompanied by 
the bills of lading, usually represent the 
price of the property sold, or the means of! 
re-imbursing the price to some party; and 
that the intervenor had reasonable grounds 
to believe that the bills of lading received by 
him were for property which defendants had 
no right, at that time, to give in pxyment for 
a pre-existing debt, without violating the 
rights of some other person. Held, that, 
under the circumstances, the privilege of the | 
vendors must prevail aguinst the claims of | 
the intervenor. Fetter v. Field, 80. 

12. Defendants having purchased certain | 
merchandize in New Orleans, shipped it, 
and consigned it to the intervenors in New 
York, on whom they drew for the amount of 
the shipment. Subsequently to the deposit- 
ing of the billof lading in the post office di- 
rected to the consignees in whose favor it 
was made, but before its receipt by the lat- 
ter, and before the bills of exchange drawn 
upon the shipment had been accepted, plain- 
tiffs, on the failure of defendants to pay the 
price,and within eight days from the day of | 
sale, commenced an uction for the purpose of | 
asserting their privilege as vendors, and se- 
questered the property, The consignees 
intervened, claiming the property. It was 
proved that the intervenors had paid the 
bills drawn on the shipment, and that they 
were not privy to the transactions be- 
tween the defendants and their vendors. 
Held that, after shipment, the property 
‘was held by the carrier for the lawful 
holder_of the bill of lading; that, by de- 
positing the bill of lading in the post office. 
defendants parted with all control over it, 
and canuot be considered as having been in 
possession of the merchandize after that 
event; that, whether the possession be held 
to have been in abeyance during the trans- 
mission of the bill of lading by mail, or the 
rights of the consignees on the receipt of the 
bill of lading be considered as referring back 
tu the tine of depositing the Jetter, can make 
ho difference as to the plaintiffs, who, under 
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OF Dake: 


— ar oe i eho. ae ites ks) 
art. 3194 of the Civil Code, can claim, 
ference on the price. of the property only 
while it remains in the possession of the 
purchaser; and that, the transaction between 
the defendants and intervenors having been 
according to the usual course of trade, and 
in other respects unimpeached, there mast 
be judgment for the latter. Ibid. 


IV. Rights and Obligations of Vendee? 


13. A purchaser of property entitled toa 
deduction from the price, will not dose his 
right to such deduction, by failing to assert 
his claim at the time that an order of seizure 
and sale is taken out by the vendor. Per 


Curiam: The fact that he abstained from 
availing himself of the right in a former suit, 
does not preclude him from claiming the 
C. C. 2265, 


amount in another action. 
McCrea v. Marshall, 29. 

14. Where a purchaser takes possession 
of property, without making any objection 
to the title on account of a mortgage exist- 
ing on it, or requiring that it should be rais- 
ed, the existence of the mortgage avill not 
authorize him to refuse to pay the price, 
He can demand nothing more than a bond 
of indemnity against future disturbance. C, 
C. 2535. Jones v. Read, 200. : 

15. Legal interest is due from judicial des 
mand on a claim for the price of a steamery 
Yeatman v. Broadwell, 424. 


saat 
See Evipencr, 1. Execurion or Jupe- 
MENT, 3. Payment, 1. Pxreapine, 


V. Recision. 


16. Where in an action to recover the 
price of a slave, alleged to have died since 
the sale of an incurable disease which exist- 
ed at the time of the sale to the knowledge 
of the vendor, it is shown that from the time 
when the sluve was taken seriously ill he 

rew gradually worse till his death, no ten- 
fe of the slave need be alleged or proved. 
Per Curiam: No tender could be made da- 
ring his illness, and it became impossible af- 
ter his death. Cottle v. Wilson, 4. . 

17. Proof of an offer by the purchaser to 
return a slave bought by him, and that the 
offer was rejected by the vendor, is sufficient 
evidence of a tender to entitle him to recav- — 
er ina redhibitory action. It is not néces- 
sary that the person of the slave should have — 
been actually produced and tendered to the 
vendor. Fuentes v. Caballero, 27: an 

18. Where the vendor of a slave is aware, 


at the time of the sale, that the slave is ads 


dicted to thieving, and omits to declare it to — 
the purehaser, the latter may rescind the 
sale, and recover the price, with dumagem 
C. C. 2523. Musson v. Claylon, 122. 

19. Where the purchaser of an im 
ble is in possession under a convey: 
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10 in order to the sale 
beseech tate 
o of fraud cannot be in- 


7 into iy, in ings com- 

menced by seizure. But this rule does not 

on to the sale of moveables. C. C. 2415. 
Hand v. Gas Company, 299. 

- See Execution or Jupemenrt, 9. Fravp, 

2 Insotvency,7. Prescription, 11. 


; VI. Judicial Sales. 

20. Where the formalities prescribed by 
law have been observed in the sale of prop- 
4 under execution, and nothing remains 
paying the sueing creditor to discharge 


one ne mortgages existing on the 
» the sheriff is bound to release such 
and the recorder of mortgages to 
- C. P. 708. They have no 
: ; nor is it necessary that any or- 
der of court directing the erasure should 
te contradictorily with the creditors 
( are to be cancelled. Aliter, 
the prescribed for forced alien- 
is have not been complied with. Pas- 
oe See ond . 10. any ‘s 
- In consequence of a dispute as to the 
to whom the adjudication was made 
offered for sale at auction, the 
offered it again for sale. The 
nto whom the first adjudication was 
de protested against the proceeding, but 
id at the second sale, and a third person, 
rivy to what had occurred on the first 
hased the property. Held, 


ro peat nese dep the second sale, the first 
, tow 












































deprived himself of the right to 
made by a bond bid- 
whom the property was fairly adju- 
J on the second exposure. C. C. 
1810, 1811, 1812. McMasters v. Atchafa- 
Railroad and Banking Co., 11. 

22. = Pussieer Br /egpeawe = is 
bound for nothin ond the price of the 
é, nn, and the sheriff is ees , after 
bg the price as the law directs, to give 
a ase from ent mortgages of 

description. * In this respect there is 
‘between general and speciel 
es. “C. P. 708. Theard v. Prieur, 





here the highest and last bid, made 
‘Judicial sale, is insufficient to discharge 
Bw thort te ares Day head yo entitled 
tea pr aé6 ‘over the ‘claim of the judg- 
‘Ment creditor, there can be no adjudication. 

124. *One to’ whom’ a slive, advertised for 
lle'as ina state of unconditional slavery, is 

ij seal gy ope com-/ 
pe bid, if it turn ont 
the slave isa statu-liber. Ibid e 
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at judicial sales, relates only to informalities 
in the decrees under which judicial sales are 
made, or in the proceedings connected with 
such sales. It extends only to matters of 
form, and does not operate on any matter 
dehors the proceedings. City Bank v. Wal- 
den, 46. 

26. Real estate belonging to a succession 
was adjudicated, at a judicial sale, to a per- 
son, On account of his wife, who was sepa- 
rated in property, for a price, payable partly 
in cash, and partly in notes secured by mort- 
gage on the property. Subsequently, at the 
instance of the husband, the mortgagee took 
out an order of seizure and sale, and the 
property was adjudicated to him for a price 
much less than that for which it was sold on 
the first exposure. In an action by the ad- 
ministrator against the husband and wife, to 
recover a balance of the price due under the 
first sale: Held, that the husband, being 
cognizant of the first sale, of the vendor’s 
privilege, of the reservation of a mortgage 
by the terms of the adjudication, of ‘his 
wife’s default, and having instigated the evic- 
tion by which the title was transferred to him 
at a price greatly below the original cost, 
and all the circumstances of the case show- 
ing a want of good faith on the part of the 
defendants, the second sale, under a prior 
and superior encumbrance, which, if to an 
innocent third person, would have divested 
the plaintiff of all right, cannot shield the 
property in the hands of the husband ; and 
that judgment should be rendered against 
the wife, with a privilege on the property. 
Jones vy. Read, 200. 

27. Where a legal mortgage exists in fa- 
vor of minors, on property of the tutor sold 
under execution, and the evidence shows 
that the tutor was insolvent and that judg- 
ments to a large amount had been obtained 
against him, the purchaser has such just rea- 
son to fear that a suit may be commenced 
against him in virtue of the general mort- 
gage, as will authorize him to retain enough 
of ‘the price to pay off the mortgage, unless. 
the sueingcreditor prefer to give him secari- 
ty against it. C. P. 679, 683,710... C.C.° 
2535. Sauvinet v.. Landreauz, 219. 

28. Where the holder-of the legal title to 
certain lands acknowledges in a letter of at- 
torney, executed before a notary and recor- 
ded in the office of the parish judge, in « 
which he authorizes their sale, that the at- : 
torney is a joint and. equal owner with bim : 
of the premises, and the share.of the latter - 
is sold under aE: i and purchased by a. 
third person, without notice of a private, un-»! 
recorded act, from which it appears that the 
attorney was ap indebted to the. principal . 





of the land, the 3 


for the bap price. of ‘ pur 
Sat Gastner the, Std er occ musing mak > 
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thé heirs of the princi 
‘not take ‘advantage of any secret equities, 
against one who purchased upon the good 
faith of such a public written declaration. 
Richardson v. Hyams, 286. 


29. In action by the syndic of an insolvent 
to recover a tract of land claimed by a pur- 
chaser at a judicial sale, the plaintiff will not 
be concluded by the sheriff’s deed and re- 
turn. He may show that the requisites of 
the law have not been complied-with, though 
the defendant were an inaocent purchaser, 
for e sound price, without notice, and previ- 
ous to any suit to cancel the same. Per 
Curiam: No forced alienation will divest the 
title of the defendant in execution, unless 
the forms of law have been complied with. 
One who exhibits a judgment, execution, and 
sheriff ’s deed, makes out only a primd facie 
title. Lawrence v. Young, 297. 


30. Where the rights of a purchaser of a 
slave against her warrantor are sold under 
execution, and purchased by the warrantor, 
and the original purchaser of the slave af- 
terwards acquires the right to receive, and 
actually receives, the amount for which the 
right in warranty was sold, it will amount 
to a voluntary execution and ratification of 
the sheriff's sale. Bornet v. Davis, 339. 


31. Where a sheriff seizes, advertizes for 
sale, and sells ‘‘all the right, title, and inte- 
rest of the debtor in a lot of ground,” own- 
* ed by him, but which was encumbered by 
mortgages, it must be considered as a seiz- 
ure and sale of the property itself, and not 
of the contingent rights of the debtor to so 
much of the property as may remain after 
the mortgages are satisfied. Trudeau v. 
Me Vicar, 426. 

32. No action can be maintained on a 
twelve-month’s bond given for the price of 
property sold under execution, where the 
price did not exceed the amount of the 
mortgages existing on the property, entitled 
to a preference over the claim of the judg- 
ment creditor. -C. P. 684. The sale is 
null; under such circumstances, no legal ad- 
judication could have been made. e fact 
of the purchaser’s being in actual and 
2 zen possession, cannot render him lia- 

the bond was without consideration, 
and no disturbance was necessary to justify 


a refusal to pay : Nor would 7 the 
being simulated alter the case; 


pence 
ulated, they form a part of. the 


pre van which the purchaser would have 
fo er to the owner, had the sale been 


purchaser at a judicial sale 
of minors, fails to pay the 
sue for a dissolution of 
» 2986, 2539. Jones v. 


63 


The latter can- | 
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Sée’Conrnacts, 1 _ Execuros: ° 
MENT. smaaretes 5... Quasi- 
TRACTS, 3. REGISTRI- SERviTupE, 
Successions, 15. an 


SEQUESTRATION. . 
uestration may Le obtained from 
the pry a 


the first instance in the cases in 
which it is allowed met law, yoy the suit 
be pendi on , in. the Supreme 
Court. ron ) ors, 276, McFarlane. vy. 
Richardson, 12. 

2. Though the execution, of an order of 
seizure and sale, taken out certain 
elayo*, have been enjoined, 

sequester the slaves, on pe t : 
aff avit, probable cause to apDEnnaed 
defendants will remove the mortgaged 
perty beyond his reach. Patterson v. 
108. 
a pe entitle a plein to sequester mort 
ro » on the ground o' ap- 
cay thee i it. will He gobo out * 
the State before he can have the benefit, 
his mortgage, he must make oath to the facts 
which induce his apprehension. . C,.Ps 
| 275, § 6. Itis not sufficient to. swear that 
prehends the removal. The stat..of 
. 1839, s. 6, has not dispenged 
this requisite of the Code of Practice. 
v. Booth, 307. 

4. The surety in a sequestration bond 
must reside within the jurisdiction of the 
court which grants the writ. Where the 
surety is a non-resident, area cannot cure. 
the defect by substituting afterwards a suffi- 
cient surety. bid. 


See Insorvency, 8. Sxenirr, I. 


SERVITUDE. 


1. The proprietor of a city 
der the provisions of art. 671 


lot, 

of 

Code, tae bell 8 part of bie beloral: oll & on. 
an adjoining lot, can compel the owner of the, 
latter, who afterwards uses the, wall 
common one, to contribute one- of im 
cost, only where the owner of the ad , 


lot was previously notified of his intention 
build, and i 

ntrib 
of | see that no useless expense was incurred in 
its erection, and that. it-was well built. Cy. 
C. 672. ein hin, Seana ab a 
nity ne tae oo the owner of the ad- 


join in be Deans te to pay 
he: 


one- the 
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he first makes use of it. aa 
Vv. bag x! 140. 
rea eos Ay the Sapo 
by the sl 
ok at 


udgiod os sbubteben 


\which an owner has 









wee 

tne, ye np the es “yt 
2 © Fink ek es nig te 

inistrator of a succession sold 
two lots, with the buildings there- 
: as having each thirty feet front, 
and as adjoining each other. One of the 
’ ots, the building on which covered the whole 
it, was further described as sold, * with 
ick house upon it, and other depend- 
“eheies.” The other lot, the building on 
h covered but a portion of the front, 
Teaving a passage way, was described as sold 
with the house and kitchen thereon.” 
Windows in the first house opened on this 
Pastoce. and there was no access to its yard, 
bat through the house itself, or this passage. 
Both houses were dwellings. No mention 
made of any servitude, either in the ad- 
ement of sale, or by the auctioneer. 
tenements were purchased by different 
brsons. Held, that the servitude of lights 
d way being apparent, and necessary for 
8 Occupation and use of one of the dwel- 
I the purchaser of the lot on which they 
re established, must have known of their 
kistence, and is bound to take the lot sub- 
ct thereto. Aliter, were the purchaser 
ignorant of the servitudes, and they such as 
Arad be probable that the purchaser 
ould not have bought the property, had he 

‘Known of their existence. Ibid. 
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Pie: SHERIFF. 


P42. A sheriff of another State may sue to 
ver sequestered property fraudulently 
ken out of his possession, and he will be 
tled t recover the amount of the expen- 
ps he. een compelled to incur in order 
oelaeeerer it. Newman v. Wilson, 48, 
~ 2. A private person cannot be appointed 
to act in the place of the sheriff during the 
trial of a case in which the latter is a party, 
on the ground of the absence of the coroner 
‘Tromthe parish. The stat. of 12 March, 
(838, relating only to the service of process, 
floes not authorize such an appointment; and 
ny judgment rendered on a trial conducted 
by & persow acting in the place of the she- 
ff under such an appointment, must be re- 
fsed, if the illegality be objected. White- 
fy. Brigham, 317. 


a _ See Arrzat, 6. Pieapine, 10. 









SLAVE. 


e stat. of 13 February. 1816, impos- 
penalty on the owners of any steamer 
vessel, for carrying any slave out of 

. State, without the consent of the master 
acne sets does not require that his con- 
shall bein writing. . Such consent may 
nferred froin circumstances. Spalding 
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Séo"Huaxcwation. ° Leist.-- New 
Trav. Pueapine, 14. Sack, 2, 6,8, 
+10; 16,17, 18 Boje aa 


D, EXPOUND 


STATUTES, CITE 
ED, 


See Corporations, 1, 3. INTERPRE 


‘TA 
TION, 2, 3, 5, 9 _— 


I. Statutes of the United States. 











1805, March 2. Land Claims. ~ 288 
1838, July 7. Steamers. 85 
1841, August 19. Bankruptcy. 161; 365, 418 
Il. Statutes of the State. 

1805, February 17. New Or- 

leans. 111, 162, 412 
1806, June7, s. 22. Slaves. 173 
1810, March 24. Registry. » 249 
1813, January 8. Slaves. 173 
——, March 26, Registry. 365 
1814, February 22,8. 1. Slaves. 173 
1816, 13. 195 
——, March 20. Inspection. 419 
1817, February 20, s. 24. Insolvency. 42 
— s. 38. ———— 21 
1818, March 6. Inspection. 419 
1819, 419 





1821, February 14, 8.2. Billsand Notes, 13 





1824, April 7, ss. 15, 32. Bank of 
Louisiana. 49 
1825, February 19. Acts under Pri- 
vate Signattre. 325 
1826, March 29,8. 4. losolvency. 21 
1827, ——— 13.. Bills and Notes. 13, 95, 
269, 369 
—, —— 20. Registry. 249 
1828, —— 17. 249 


—— 25,8.9. Code of Practice. 325 
—— 11. Tutorand Curator. 43, 236 
—— 25, 8.3. Codeof Practice. 2x3 


1832, April 2. Divorce. 315 
1833, February 9, s.4. New Orleans 

and Carollton Railroad. 128 
———,, April 1, s. 24. Citizens Bank. » 119 


March 6. Steamers. «~ 85, 336, 372 
10. Judicial Sales, 46 
. 8. 5. New Orleans. ll 
March 8. 111, 162 
—- 13, s. 3. Insolvency, &c. » 21 
—— 10, ss. 4,5, City Court of 
New Orleuns. 180 
—— 12, Service of Process. 317 
—— 14,8, 4. Commercial Court. 179 
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——, —— 16. Bettingon Elections. 176 
—, —— 18,8. 6. New Urieans, ill 
—, —— 2), s. 6. Code of Practice. 307 
—, — —, 8. ll, 279 
—, —— —, 8s. 13, —— —— 22, 435 
—, es = 8. 20. 122 
eraen: ronme ral a Ble) 23. ——= —_—_—— 117 
—., =! -. 8. 24. 4138 



































1840, Sees mend 6, 8s. I, 8. 
—_—, — 20. 8.  F, 
= . ’ . 23. . 
1840, March 25. Slaves. 

——, ——— 28. lmprisonment for 


Parish of Orleans. 209 
New Orleans. 909 

w Onloans,°_ 209 
136 





Debt. 
1842, ——— 9. Banks. 
1643; February 10, Codeof Practice, 24% 
——, April 6, s. 1. Advertisements 

of Judicial Sales, &c. 334 
1846, June 1- Justices of Peace in 
New Orleans. 
——, —— —. Justices of Peace in. 
Jefferson. 


“YI. Statutes of Mississippi. 


1822, June 25. Assignmentof Writ- 
teo Instruments. 274, 280 


“IV. Statule of Alabama. 
1828, 6.1. Bills and Notes. 


387 


325 


STEAMER. 


The statute of Louisiana of the 6 March, 
1834, requiring the captain, owners, ora- 
_ gents of steamers plying within this State, 
to cause the machinery of their boats to be 
examined by officers appointed under that 
law, ceased to have the force of law after the 
passage of the act of Congress of the 7 
July, 1838, providing for the better security 
of the lives of passengers on vessels propell- 


* *’ 

provided for by art. 1005 of the Civil 
Gene. Suce Dusledange, 181. oat 
_3. An irregular succession is not 
rily @ vacant succession. Ibi i 


Ill. Executors, Administrators, and Cw 
rators. ’ 


4. Where an administrator fails to give 
the security required by law, he may be re- 
moved on the petition of any one interested, 
Suceession of De Flechier, 20. : 

5. On the removal of an administrator 
the judge may, if it be necessary, appoint a 
person to take charge of the effects of the 
succession, until another administrator can bp 
appointed according to the forms prescribed 
by law. Ibid. 

6. The curator of a succession may sue 
the surety of a former curator, for any 
amount due to the succession by his prineie 
pal; and where the surety is dead, the pro- 
| ceeding may be by opposition to the homolo- 
| gation of an account preseoted by his admi- 
nistor. C. P. 111. C.C.1119. Sueeces- 
sion of Johnston, 75. ie 

7..Where an administrator claims tobe 
allowed.commissions upon debts due the es- 
| tate from which nothing has been collected, 
| it is for him to show that the debts were su¢h 
/as to entitle him to acommission upon their 
amount, and that he made unavailing efforts 
| to collect them. Ibid. 
| 8. Where in an action by a curator against 





ed by steam. The exercise by Congress of the surety ofa former curator for an amount 


the power conferred on it by the constitutign 
of the United States, to legislate on the sub- 
ject, rendered the State law inoperative. 
Ca'dwell v. St. Louis Perpetual Insuranee 
Company, 85. ’ 


See Evipence, 30: Insurance, 4, 5. 
Leasr, 9. New Triau. Orrences, &c. 
1, 4, 5, 6,7. Puraprne, 4, 14> Pas- 
SCRIPTION, 10. Saue,15. Suave. 


SUCCESSIONS. 
I. Jurisdiction in matters of Succession. 
-1, Partitions: of succession property in 
which a minor is interested, can only be 
made by the court in which the succession 
was opened. C. P. 924 § 14, 1020, 1022. 
Ex parte Stockman, 228. 
See Courts, 10. 


Il. Irregular Successions, 


2. Irregular successions must be adminis- 
tered like other successions. They may be 
accepted, either with the benefit of invento- 
ry; in which_case they must be administer- 
ed as other successionsaccepted ip that man- 
ner, or. purely and simply, when no adminis- 
tration is.necessary, unless on the contin- 


due to the succession by his principal, the 
plaintiff has proved the obligation of the prin- 
|cipal and the amount of funds of the sue- 
cession received by him, the burden of 
| showing that the funds have been fically dis- 
tributed devolves upon the surety. Ibid. 

9. It is no defence to an action aghinst the 
surety ofacurator. sued for funds of the es- 
tate received by his principal and. not ac- 
counted for, that the debts due by the suc- 
cession have been extinguished by prescrip- 
tion, Such extinction enures to the bene- 
fit of the succession, and not to that of the 
curator or his surety. bid. 

10. An admission of the correctness of 
certain charges in the account of an execu- 
tor, deliberately made, after an examination 
of the account by one of the heirs of the 
deceased who had peculiar means of know- 
ledge, while the account of the executor was 
before arbitrators, will be conclusive against 
the heir on a subsequent opposition’ to the 
account. Succession of Ross, 129. ‘ 

11. Where an executor is a legatee of the 
deceaseéd, he will not be entitled to commis« 
sions on the property administered by him, 
unless the testator has formally declared his 
intention that he should have the le 
ita above his commissions. C. C. 1 








i? 
is 


~ 











Pa 
a 

a . 
me A 
r 


oh 
“ 


> = : + 
Where 









a suffered to elapse 
dn de: will be expense — 

ll be charged to the exe- 
pe . Goodbear v. Gary, 240. 
Covers, 2,°3.° Eyrwencr. 9, 22. 
q Bupapme, 12... Infra, 15. 


IV. Claims against Successions. 

14. Arts. 988, 989, of the Code of Prac- 
tice, cannot be considered xs binding suc- 
‘feesions to pay interest, where, from the 
‘atore of the debt, nointerest is due. They 
* successions on the footing of ordinary 
a asto interest, by declaring that the 
. a, of interest when due, shall not be 

( by the fact of the estate being un- 
der ‘administration, and dispense the 
> Becessity of a judicial demand. Succ. 

Durn, 92. 


_ - 15. Where a slave belonging to a succes- 
‘ion is convicted in a prosecution on a crimi- 
_malcharge, and the judgment orders the 
_ ‘e0ste to be paid by the owner, the corts are 
| ‘wdebt due by the euccession, and must be 

presented to the executor for — in due 

course of administration, with the privilege 
established in favor of !aw charges. No fi. 


_ fa. can be legally issued from the court of 
) iction by which the judgment 
was ered. Should a fi. fa. be issued 


“Vand the slave be sold under it, the sale will 
_ be null; nor can it be rendered valid by the 


























_ fact of the execuior’s making no objection 
to the proceeding, and receiving the surplus 
of the price after payment of such law 
charges. An executor cannot give validity 
to a*vale of the property of a succession, 
made without observing the forms of law. 
/ ¥. Phillips, 173. 
“36. No action can be maintained by the 
ereditors against the legatees of a succes- 
ion, to compel them to contribute out of the 
received by them to the payment 
‘the debts, unless it be shown that the ef- 
s of the eee vonage Saree of by the 
| od, are insufficient to discharge them. 
Dorioca v Jacobs, 214. *% 

Seo Evivence, 32. Panrrnersuir, 3. 
ots Prescniption, 4. 


Pasa9, Beivs of age who -ccept a succession 
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ministrator, or the intervention of the Court 
of Probates. The creditors may require an’ 
inventory and security from the heirs wha 
have thus accepted, in the manner provided 


ach | for by art. 1005 of the Civil Code, and,,on 


failure to farnish such security, may re~ 
that an administrator be appointed. 
- Ducloslange, 181. 

18. Art. 1264 of the Civil Code, which, for 
the purpose of making a partition among the 
heirs, authorizes the reduction into cash of 
the proceeds of the sale of. succession pro- 
perty sold on a credit, by deducting ten per 
cent a year for the period of such credit, ap- 
plies only where one or more of the heirs 
demand a sale for cash, for their portions, 
While the others, for their shares, require 
the property to be sold on credit. But where 
the property of a succession, with the as- 
sent of all concerned, has been sold on a 
credit, not more than five per cent u year can 
be deducted, for the period of such credit, 
for the purpose of reducing the amount to 
cash, in order to effect a settlement with the 
orediters and heirs of the deceased. Succ. 
Canonge, 212. 

19. Where a succession is not in debt, 
the tutrix of the minor heirs may receive 
the proceeds of a probate sale of its effects, 
or authorize any other person to receive 
them for her; and a payment made by a 
purchaser to a person so authorized, will re- 
lease him. Martin v. Dupré, 239. 


See Huss. anp Wire, 7,17. INTERPRE- 
TATION, 1. Supra, 10. 


SUMMARY PROCEEDINGS. 


See Lease, 3. Puraprne, 10. Rowe to 
Snow Cause. 


SURETY. 


1. Contracts of suretyship must be con- 
strued strictly. The law favors the surety. 
Canal and Banking Company v. Hagan, 62. 

2. Suretyship cannot presumed. C. 
C. 3008. Nor does it ‘:oply 2 mortgage on 
the Property of the surety. Ibid. 

3. Where goods have been sold by an auc- 
tioneer for cash, and the owner acce is from 
the latter his notes for tho proceeds payable 
at certain periods efter date, with: t the 
consent of the sureties in the aucticneer’s 
bond, they will be discharged, though there 
was no procf of any consideration for ac- 
cepting th notes, or allowing the time 
grantec ‘o the principal. «C. C. 3032. The 
acceptance of the notes is an agreament to 
wait till their matucity, binding on the credi- 
tor. A sufficient consideration will be pre- 





simp'y, may take possession of | Mouton v. Noble, 192. 


sumed from the conduct of the parties. 





Pr armen sonnel cralt " nr ormcomencgengs 
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to o r rties to oO Tleer ’ nh 2 = 
contract, a wn: or without « — ort, “TESTAMENT. arcs ol 
ration, will discharge the surety wt not eh 

ted it rs not . Spabetiths| ¢: See Donation, 1, 2) 4, 5. ag 
assent surety should be express ; but 
the facts from vehich it.riay beimplied mest "TEXAS, CONSTITUTION OF: ot 
be such as to exclude every ether hypothe- . See INTERPRETATION, 8. 
sis. -Adlé v. Metoyer, 254. 
See Appeat, IV. Brits or Excnanet, TRUST. 
&c., 3, 4, 6, 8. Contracts, 1. Sz- See AssicnMENT. 
gree 4.  Svuccessions, 4, 6, 


~ 8, 9, 17. 4 TUTOR. 
TAX. See Minor. Monrrteaer, 6, 7, 8. 


See Covats, 4. Execution or June- 
MENT, 10, 11. New Onzeans, 1, 2, 7. WARRANTY. 
_. PRIvILEGE. See Saxe, II. 
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ERRATA. 


Page 29, line 21 from top, after agreements insert not in writing. 
; 181, —— 25 » for administration substitute administrator. 
212, —— 2 » for 1274 substitute 1264. 
243, —— 18 from bottom, for charge substitute change. 
276, —— 20 » Bullard should be mentioned as appearing for the 
defendants. 
280, —~ 23 from bottom, for 9th June substitute 25th June. 


283, —— 30 ——_——, for Slidell “ King. 
343, — 11 » for 3502 3505. 
372, bottom line, for occurrences occurrence. 
418, line 6 from top, for August March. 











